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INJUNCTIONS AGAINST BOYCOTTING. 


I, Pretiminary Expianation. —Ina former number of this 
publication,’ I undertook to state briefly what seemed to me to 
be the leading principles on which the right to an injunction 
against what is known as ‘‘ boycotting ’’ rests. I now propose 
to show how, and to what extent, the courts have actually carried 
out those principles in practice. 

II, Borcorrine 1s ENJomNED as A CONTINUING TRESPASS OR 
Private Nuisance. — Where the wrongs usually called ‘* boy- 
cotting ’’ are continuous — in the nature of continuing tres- 
passes or of a continuing private nuisance, —in other words, 
where damage to the plaintiff is being done through the con- 
duct of persons who maliciously persuade, induce or compel, by 
persuasion, fraud, intimidation or force, third persons, to break 
their contracts with the plaintiff, and a continuation of the 
damages so inflicted is threatened and probable, — and the 
plaintiff is without an adequate remedy at law, by reason of the 
insolvency of the persons inflicting such damages, or by reason 
of the fact that it will require a multiplicity of actions at law 
on his part to recover damages for such wrongs and injuries, — 
then the plaintiff is entitled to an injunction to restrain the 
continuation of them.’ 


133 Am. Law. Rev. 886. Trades Council, 53 N. J. Eq. 101, 134; 

2 Hopkins v. Oxley Stave Co., 88 Blindell v. Hogan, 54 Fed. Rep. 40; 
Fed. Rep. 912, 918; Barr v. Essex s. c. affirmed, 56 Fed. Rep. 696; 
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This principle has been so applied as to enjoin the ‘* boycotts,”’ 
so called, of typographical unions and other labor organiza- 
tions in the cases cited in the margin, among others.! 

III. THe Rient To an INJUNCTION IN THESE CasEs Rests 
ALSO ON THE GROUND THAT THE DAMAGES ARE IRREPARABLE AT 
Law. — In order for the damages to be regarded as irreparable 
in actions at law, within the meaning of the rule here invoked, 


‘¢it is not enough that there is a remedy at law. 


Christie v. Shankey, 12 N. Y. St. Rep. 
657; Emack v. Kane, 34 Fed. Rep. 46 
(libelous circulars injurious to the 
plaintiff’s business enjoined) ; Loog v. 
Bean, 26 Ch. Div. 606 (oral slanders 
injurious to the plaintiff’s business 
enjoined); Port of Mobile. Louis- 
ville &c. R. Co., 84 Ala. 115; Monson 
v. Tussauds (1894), 1 Q. B. 671, C. A. 
(injunction granted to restrain the 
publication of an effigy found to be 
libelous). 

1 Matthews v. Shankland, 25 Misc. 
(N. Y.), 604; s. c. 56 N. Y. Supp. 123; 
Davis v. Zimmerman, 91 Hun (N. Y.), 
489; s.c. 36 N. Y. Supp. 303; Casey v. 
Cincinnati Typographical Union, 45 
Fed. Rep., 135; s.c. 12 L. R. A. 193; 
Hopkins v. Oxley Stave Co., 83 Fed. 
Rep. 912 (where the question is ex- 
haustively considered by the United 
States Circuit Court of Appeals for the 
Eighth Circuit, Caldwell, J., dissent- 
ing); Springhead Spinning Company 
v. Riley, L. R. 6 Eq. 551, 558; Ham- 
ilton-Brown Shoe Co. v. Saxey, 131 
Mo. 212; Thomas »v. Cincinnati &c. R. 
Co., 62 Fed. Rep. 803; Vegelahn v. 
Guntner, 167 Mass. 92; Toledo &c. 
R. Co. v. Pennsylvania Co., 54 Fed. 
Rep. 730; Arthur v. Oakes, 63 Fed. 
Rep. 310; s.c. 11C. C. A. 209; Barr v. 
Essex Trades Council, 53 N. J. Eq. 
101; Coeur D’Alene Consolidated & 
Mining Co. v. Miners’ Union, 51 Fed. 
Rep. 260; Jackson v. Stanfield, 137 
Ind. 592; Sherry v. Perkins, 147 Mass. 
212; Murdock v. Walker, 152 Pa. St. 


It must be 


595; Wick China Co. v. Brown, 164 Pa, 
St. 449; Lyons v. Wilkins (1896), 1 
Ch. 811; Beck v. Railroad Teamsters’ 
Protective Union (Mich.), 77 N. W. 
Rep. 13. For close analogies see also: 
Emack v. Kane, 34 Fed. Rep. 46 (cir- 
cular injurious to the plaintiff’s busi- 
ness enjoined); Park v. National 
Wholesale Druggists Asso., 50 N. Y. 
Supp. 1064 (injunction granted to 
restrain an association of druggists 
from boycotting plaintiff for violating 
an agreement not tocut prices; United 
States v, Kane, 23 Fed. Rep. 748 (con- 
tempt of court to boycott the business 
in the hands of a receiver of the court, 
decision by Mr. Justice Brewer). 
Thomas v. Cincinnati &c. R. Co., 62 
Fed. Rep. 803; United States v. Elliott, 
64 Fed. Rep. 27 (injunction under 
Federal anti-trust law); Re Debs 
158 U. S. 564 (the great Pullman 
strike case); Gilbert wv. Mickle, 4 
Sandf. Ch. (N. Y.), 357 (restraining 
the defendant from posting a placard 
before the door of the plaintiff, an 
auctioneer, cautioning the public to 
beware of mock auctions, this on the 
ground of private nuisance); Master 
Stevedores’ Asso. v. Walsh, 2 Daly (N. 
Y.), 1, 18, per Charles P. Daly, J. ; Peo- 
ple v. Smith, 5N. Y. Cr. Rep. 509; Peo- 
ple v. Melvin, Yates Sel. Cas. 112; 
s.c. 2 Wheel. Cr. Cas. 262; State v. 
Donaldson, 32 N. J. L. 151; Rex »v. 
Ferguson, 2 Stark., 489; Crump °. 
Com., 84 Va. 927 (characteristic 
Typographical Union boycott by 
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plain and adequate; or, in other words, as practical and efficient 
to the ends of justice and its proper administration as the rem- 
edy in equity.’’? In this sense the damages are irreparable in 
either one of the following three cases : — 

1. Where, from the nature of the injury, the damages must 
be conjectural; where the difficulty of establishing, in an 
action at law, the amount of damages suffered would be 
insuperable; where the damages, though great, could not be 
approximately estimated.? 

2. Where the wrong-doers are so numerous that reparation in 
damages could not be obtained without the necessity of prose- 
cuting a multiplicity of actions at law, which would subject 
him to great vexation, and which might overtax his resources.* 

3. Where, as is almost always the case in boycotts by labor 
unions, the defendants are insolvent, so that any judgment 
against them would be fruitless.‘ 


163 


It is this circumstance that makes a boycott by a labor union 
so formidable. The conspirators proceed without the restraint 


means of circulars, handbills, posters, 
and other publications of a libelous 
and scurrilous character held a crimi- 
nal conspiracy, and defendant con- 
victed and his sentence affirmed; able 
opinion by Fauntleroy, J.); Reg. v. 
Druitt, 10 Cox C. C. 592; Reg v. Duf- 
field, 5 Cox C. C. 404; Davis v. Zim- 
merman, 91 Hun (N. Y.), 489, 491; 8. c. 
86 N. Y. Supp. 304; People v. Wal- 
zig, 4 N. Y. Cr. R. 403; Thomas v. 
Cincinati &c. R. Co., 62 Fed. Rep. 803; 
Arthur v. Oakes, 63 Fed. Rep. 310, 
$22; Com. v. Carlisle, Brightly ¢Pa.), 
86; Reg. v. Rowlands, 5 Cox C. C. 436; 
People v. Costka, 4 N. ¥. Cr. R. 429; 
compare Connor v. Kent, 2 Q. B. Div. 
545 (holding that there was no evi- 
dence of conspiracy under certain 
English statutes); Com. v. Hunt, 4 
Met. (Mass.) 111 (where the indict- 
ment was held insufficient). The 
decision of the Appellate Division of 
New York in Davies v. United Porta- 


of personal responsibility, except to the criminal laws; and how 


ble Hoisting Engineers, 28 App. Div. 
396, is not opposed to the above, be- 
cause the plaintiff, who was boycotted 
by the trade union, had been employed 
only temporarily until his employer 
could get a union man to take his 
place, but the court seems to recog- 
nize the principle on which most of the 
cases proceed, as shown in the second 
paragraph of the syllabus. 

1 Boyce v. Grundy, 3 Pet. (U. S.) 
210; quoted by Mr. Justice Harlan in 
Arthur v. Oakes, 63 Fed. Rep. 310, 328. 

2 Blindell v. Hagan, 54 Fed. Rep. 
40, 42; s. c. affirmed, 56 Fed. Rep. 
696; 13 U. S. App. 354. ; 

8 Blindell v. Hagan, 54 Fed. Rep. 
40, 42; s. c. affirmed, 56 Fed. Rep. 
696; 18 U. S. App. 354. 

4 Farmer’s Loan &c. Co. v. North- 
ern Pac. R. Co., 60 Fed. Rep. 803, 810; 
s. c. affirmed, though modified, in 
Arthur v. Oakes, supra. 
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ineffective the administration of those laws is we all know. Ag 
I have said, they are intrenched behind an impregnable barrier 
of insolvency. 

IV. A Man’s Business 18 PROPERTY, AND, AS SUCH, Is Ey- 
TITLED TO Protection By INsuNcTION. — Mr. Justice Bradley, 
in his dissenting opinion in the Slaughter House Cases,’ made 
use of the following language, often quoted by judges with ap. 
proval in subsequent cases: ‘* The Declaration of Independence, 
which was the first political act of the American people in their 
independent sovereign capacity, lays the foundation of our 
national existence upon this proposition, ‘ That all men are 
created equal; that they are endowed by their Creator with cer. 
tain inalienable rights; that among these are life, liberty, and 
the pursuit of happiness.” Here again we have the great three- 
fold division of rights of freemen, asserted as the rights of 
man. Rights of life, liberty, and the pursuit of happiness are 
equivalent to the rights of life, liberty and property. These 
are fundamental rights which can only be taken away by due 
process of law, and which can only be interfered with, or the 
- enjoyment of which can only be modified, by lawful regulations 
necessary or proper for the mutual good of all; and these rights, 
I contend, belong to the citizens of every free government. 
For the preservation, exercise and enjoyment of these rights, 
the individual citizen, as a necessity, must be left free to adopt 
such calling, profession or trade as may seem to him most con- 
ducive to that end. Without this right he cannot be a free 
man. This right to choose one’s calling is an essential part of 
that liberty which it is the object of government to protect; and 
a calling, when chosen, is a man’s property and right. Liberty 
and property are not protected where these rights are arbitrarily 
assailed.”’ 

This language was quoted with approval by Chancellor Green, 
of New Jersey, in a Typographical Union boycott case; and he 
added: ‘* Mr. Barr’s business of publishing the paper, with the 
incidents of its circulation and advertising, was as much his prop- 
erty as were the type and presses upon which the paper was 
printed. A harmful interference with the circulation and with 


1 16 Wall. (U. S.) 86, 115, 116. 
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the advertising in his paper was, therefore, an injury to his 
property. It was Mr. Barr’s personal right, without interference 
or dictation from any person or persons, to employ, in the 
prosecution of his business, such mechanical appliances as were 
safe and healthful, and to employ, in the production of his 
paper, such persons and lawful means as he might choose.’’ ! 

In a very late expression of the doctrine of the courts on 
this subject, Mr. United States Circuit Judge Thayer used this 
language: ‘* The right of an individual to carry on his busi- 
ness as he sees fit and to use such implements or processes of 
manufacture as he desires to use, provided he follows a lawful 
avocation, and conducts it in a lawful manner, is entitled 
to the same consideration as his other personal rights; and 
the law should afford protection against the efforts of 
powerful combinations to rob him of that right, and 
coerce his will by intimidating his customers and destroying 
his patronage. A conspiracy to compel a manufacturer to aban- 
don the use of a valuable invention bears no resemblance to a 
combination among laborers to withdraw from a given employ- 
ment as a means of obtaining better pay. Persons engaged in 
any service have the power, with which a court of equity will 
not interfere by injunction, to abandon that service, either 
singly or in a body, if the wages paid or the conditions of 
employment are not satisfactory; but they have no right to 
dictate to an employer what kind of implements he shall use, or 
whom he shall employ. Many courts of the highest character 
and ability have held that a combination, such as the one in 
question is admitted to have been, is an unlawful conspiracy at 
common law, and that an action will lie to recover the damages 
which one has sustained as‘the direct result of such conspiracy ; 
also, that a suit in equity may be maintained to prevent the 
persons concerned in such a combination from carrying the same 
into effect, when the damages would be irreparable, or 
when such proceeding is necessary to prevent a multi- 
plicity of suits. The test of the right to sue in equity is 
whether the combination complained of is so far unlawful that 


1 Barr v. Essex Trades Council, 53 enjoined a Typographical Union 
N. J. Eq. 101, 112 (where the court boycott). 
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an action at law will lie to recover the damages inflicted, and 
whether the remedy at law is adequate to redress the wrong. If 
the remedy at law is, for any reason, inadequate, resort may be 
had, as in other cases, to a court of equity.’’ ! 

That business is property, and, as such, entitled to the pro- 
tection of the law, has also been asserted by the courts of New 
York.? 

V. Many Acts waicu, WHEN Done By SINGLE PERSONS, ARE 
ToLeERATED By THE Law, Become, WHEN Done By ComBmna- 
TIONS OF Persons, UNLAwFUL.— Upon this question Mr. United 
States Circuit Judge Thayer, in giving the opinion of the court 
in a trade union boycott case, said: ** We are not able to concede, 
however, that it is always the case that what one person may do 
without rendering himself liable to an action, many persons may 
enter into a combination to do. It has been held in several well 
considered cases that the law will sometimes take cognizance of 
acts done by acombination which would not give rise to a cause 
of action if committed by a single individual; since there isa 
power in numbers, when acting in concert, to inflict injury, 
which does not reside in persons acting separately.’’ ® 

So, it was said in a leading case by Mr. Justice Harlan, deliv- 
ering the opinion of the United States Circuit Court of Appeals 
for the Seventh Circuit: ‘It is one thing for a single individ- 
ual, or for several individuals, each acting upon his own respon- 
sibility, and not in co-operation with others, to form the purpose 
of inflicting actual injury upon the property or rights of others. 
It is quite a different thing, in the eye of the law, for many 
persons to combine or conspire together, with the intent, not 
simply of asserting their rights or of accomplishing lawful ends 
by peaceful methods, but of employing their united energies to 
injure others or the public. An intent upon the part of a single 
person to injure the rights of others or of the public is not in 


1 Hopkins v. Oxley Stave Co., 83 man, 91 Hun (N. Y.), 489, 491. This 


Fed. Rep. 912, 917-918. 

2 People v. Barondess, 61 Hun (N. 
Y.), 571, 585, per Mr. Justice Daniel, 
whose opinion was affirmed without an 
opinion in 183 N. Y. 649; and so 
afterwards held in David v. Zimmer- 


doctrine is affirmed in other cases, 
among them Consolidated Steel &. 
Co. v. Murray, 80 Fed. Rep. 811, 828. 

3 Hopkins v. Oxley Stave Co., 83 
Fed. Rep. 912. 920. 
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itself a wrong of which the law will take cognizance, unless 
some injurious act be done in execution of the unlawful intent. 
But a combination of two or more persons with such an intent, 
and under circumstances that give them, when so combined, a 
power to do an injury they would not possess as individuals act- 
ing singly, has always been recognized as in itself wrongful and 
illegal.”’ ? 

In like manner it was said in a leading case by Mr. Justice 
Carpenter, speaking for the Supreme Court of Errors of Con- 
necticut: ‘* Any one man, or any one of several men, acting 
independently, is powerless; but when several combine and 
direct their united energies to the accomplishment of a bad 
purpose, the combination is formidable. Its power for evil in- 
creases as its numbers increase. No one man can drive these 
workmen from situations; numbers, if allowed their will, may 
do it. The intention by one man, so long as he does nothing, 
ig not a crime which the law will take cognizance of, and so too 
of any number of men acting separately; but when several form 
the intent and come together and agree to carry it into execu- 
tion, the case is changed. The agreement is a step in the 
direction of accomplishing the purpose. The combination be- 
comes dangerous and subversive of the rights of others, and the 
law wisely says it is a crime.’’ ? 

Upon this subject the Supreme Court of Vermont, speaking 
through Powers, J., have said: ** The principle upon which all 
the cases, English and American, proceed, is that every man 
has the right to employ his talents, industry, and capital as he 
pleases, free from the dictation of others; and if two or more 
persons combine to coerce his choice in this behalf, it is a crim- 
inal conspiracy. ‘The labor and skill of the workman, be it of 
high or low degree; the plant of the manufacturer; the equip- 
ment of the farmer; the investments of commerce, — are all in 
equal sense property. If men, by overt acts of violence, de- 
stroy either, they are guilty of crime. The anathemas of a 
secret organization of men, combined for the purpose of con- 
trolling the industry of others, by a species of intimidation that 


1 Arthur v. Oakes, 63 Fed. Rep. 2 State v. Glidden, 55 Conn. 46, 75. 
310, 821-822. 
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works upon the mind rather than the body, are quite as 
dangerous, and generally altogether more effective, than acts of 
actual violence.’’ 

In line with this is the celebrated passage in the opinion of 
Mr. Justice Gibson: ‘* There is between the different parts of 
the body politic a reciprocity of action on each other, which, 
like the action of antagonizing muscles in the natural body, not 
only prescribes to each its appropriate state and condition, but 
regulates the motion of the whole. The effort of an individual 
to disturb this equilibrium can never be perceptible nor carry 
the operation of his interest, on that of any other individual, 
beyond the limits of fair competition. But the increase of 
power of combination of means, being in geometrical proportion 
to the numbers concerned, an association may be able to give an 
impulse not only oppressive to individuals, but mischievous to 
the public at large; and it is the employment of an engine so 
powerful and dangerous that gives criminality to an act that 
would be perfectly innocent, at least in a legal view, when done 
by an individual.’’ ? 

In like manner, in the celebrated trial of Parnell, in a charge 
which seems to have been prepared with care, and upon a review 
of the authorities, — it was laid down by Mr. Justice Fitzgerald 
(Berry, J., sitting with him), that ‘‘an agreement to effect an 
injury or wrong to another by two or more persons, is consti- 
tuted an offense, because the wrong to be effected by a combi- 
nation assumes a formidable character. When done by one 
alone, it is but a civil injury; but it assumes a formidable and 
aggravated character when it is to be effected by the powers of 
the combination.® 

VI. Waar Constitute Tureats’’ AND ‘‘ INTIMIDATION” 
sucH As Equity wILL Ensorn. — A survey of the cases collected 
in Subdivision II of the former article,‘ and especially of the 
cases cited in the present subdivision, will show that the 


1 State v. Stewart, 59 Vt. 273, 289. 3 Reg. v. Parnell, 14 Cox C. C. 508, 
2 Com. v. Carlisle, Brightly (Pa.) 514. This language was quoted by 

36, 41; quoted with approval in Arthur Mr. Justice Harlan in giving the opin- 

v. Oakes, 63 Fed. Rep. 310, 828; also ion of the court in Callan v. Wilson, 

cited in Callan v. Wilson, 127 U. S. 127 U.S. 540, 556. 

540, 556. 4 33 Am. Law Rev. 886. 
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«“threats’’ frequently spoken of by the courts as one of the 
unlawful means of furthering a so-called ‘ boycott,’’ and the 
«jntimidation ’’ produced by such threats, need not be threats 
of personal or physical violence or harm, and need not have 
the effect of putting the person against whom they are directed 
in fear of such violence or harm; but that threats to injure 
one in his trade or business, exciting in him a fear that such 
will be the result unless he complies with the wishes of those 
who make the threats, — are equally within the intendment of 
the rule. Nor are any threatening words necessary to consti- 
tute such a ‘* threat ’’ as the courts intend when, expressing the 
rule, they use that word. Persuasions and requests are suffi- 
cient, if they are made under such circumstances, or by such 
numbers, as to convey the impression that they are to be 
obeyed.? 

In the case just cited, it was said by Beatty, J.: ‘* What con- 
stitute such actionable threats or intimidations, must be deter- 
mined in each case from all the circumstances attending it. If 
the things done or the words spoken are such that they will 
excite fear, or a reasonable apprehension of danger, and so 
influence those for whom designed, as to prevent them from 
freely doing what they desire, and the law permits, they may be 
restrained, and the courts will look beyond the mere letter of the 
act or word into its spirit and intent.’’ ? 

Where a number of strikers marched up and down before the 
store of the plaintiffs in order to deter others from entering 
into their employ, bearing a banner with an inscription request- 
ing other workmen to keep away, this did not, in its language, 
convey the meaning of a threat; but it was nevertheless held to 
be such, because it ‘‘ was a standing menace to all who wished 
to be in the employment of the plaintiff, to deter them from 
entering plaintiff's premises. Maintaining it was a continuous 
unlawful act, injurious to plaintiff’s business and property, and 
was a nuisance such as a court of equity will grant relief 
against.’’ 


1Cour d’Alene &c. Mining Co. v. Miners’ Union, 51 Fed. Rep. 260, 267, 
Miners’ Union, 51 Fed. Rep. 260, 266. per Beatty, J. 
2Ceur d’Alene &c. Mining Co. »v. 5 Sherry v. Perkins, 147 Mass. 212,214. 
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But if a threat is necessary, then it is to be observed that the 
word ‘* boycott” is of itself a threat. Judge Slagle, sitting in 
the Pennsylvania Court of Common Pleas for Allegheny County, 
went over the ground of a case of this kind, in a very learned 
opinion, and granted a temporary injunction to restrain a 
‘* boycott’’ by a trade union. In the course of his opinion, he 
said: **The use of the word ‘ boycott’ is in itself a threat, 
In popular acceptation, it is an organized effort to exclude the 
person from business with others, by persuasion, intimidation 
and other acts which tend to violence, and to coerce him, 
through fear of resulting injury, to submit to dictation in the 
management of his affairs.’’ + 

This language has met with distinct judicial approval in more 
authoritative cases.” 

In so approving it, Judge Sage said: ‘* No case has been 
cited where, upon a proper showing of facts, an unsuccessful 
appeal has been made to a court of chancery to restrain a 
‘boycott.’ The authorities are all the other way.’’ ® 

The Supreme Court of Michigan say: ‘* The ‘ boycott’ con- 
demned by law is not alone that accompanied by violence, but 
that where the means used are threatening in their nature and 
intended and actually tend to overcome, by fear of loss of 
property, the will of others, and compel them to do things which 
they would not otherwise do.”’ ¢ 

So, it has been held that a notice by a labor union to an em- 
ployer that all labor organizations of the city will be notified 
that this house is a non-union one, if he retains a certain non- 
union man in his employ, is a sufficient threat of loss or injury 
to the employer, in case he retains the non-union man, to make 
the union responsible for the discharge of such employé.® 

In a case in New York, the defendant kept a man standing 


1 Brace v. Evans, 3 Rail. & Corp. 
L. J. 561, 564. 

2 Casey v. Typographical Union, 45 
Fed. Rep. 185, 148; also quoted with 
approval by the Supreme Court of 
Michigan in Beck v. Railway Team- 
sters’ Protective Union (Mich.) 77 N. 
W. Rep. 13, 24. 


3 Casey v. Typographical Union, 45 
Fed. Rep. 135, 143. 

4 Beck v. Railway Teamsters’ Pro- 
tective Union (Mich.), 77 N. W. Rep. 
18, 24. 

5 Lucke v. Clothing Cutters &c. 
Assembly, 77 Md. 396; s. c. 19 L. R. 
A. 408. 
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before the door of the plaintiff, who was an auctioneer, with a 
placard in staring letters, ‘‘ Beware of mock auctions.’’ This 
_ was no threat; it did not constitute intimidation in the sense of 
creating a fear of personal violence ; ingress to and egress from 
the plaintiff’s store were not obstructed; and it was a libel, in- 
dictable as such, and also ground of an action for damages. 
But nevertheless, it was enjoined as an invasion of the lawful 
business of the plaintiff which would have wrought irreparable 
injury if it had been suffered to continue.! 

This subject is aptly illustrated by Mr. Justice Brewer, in 
an oral opinion in a case of this kind. The substance of his 
view, very well expressed, was that there may be threats and in- 
timidations where the language used is a mere request, provided 
it is accompanied with a sufficient.display of force to create ap- 
prehension; and he illustrates his meaning thus: ‘* Supposing 
half a dozen men stop a coach, with revolvers in their hands, 
and one man asks the passengers politely to step out and pass 
over their valuables; and they step out and pass over their val- 
uables; and supposing those men should be put on trial before 
any court for robbery, would not you despise a judge that would 
say, ‘ Why, there was no violence; there were no threats; 
there was simply a request to these passengers to hand over 
their valuables, and they handed them over. It was simply a 
request and a loan of their valuables.’ Would not the common 
sense of every man say that that request, no matter how politely 
it was expressed, was a request backed by a demonstration of 
force that was really intimidation, and made the offense robbery ? 
Would not you expect any judge to say that? Would not you 
despise any one that would say otherwise? ’’? 

In the celebrated trial of Wilzig and others, for a ‘* boycott,’’ 
the question was as to whether the defendants had been guilty 
of ** intimidation ’’ within the meaning of the New York con- 
spiracy act. This passage occurs in the charge to the jury by 
Mr. Justice Barrett: ‘* Of course, gentlemen, it was unlawful to 
platoon the streets in front of Theiss’ place in great numbers, 
with strange devices, with placards, and with circulars denounc- 


' Gilbert v. Mickle, 4 Sandf. Ch. 2 United States v. Kane, 23 Fed. 
(N. Y.) 357. Rep. 748, 750. 
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ing the man inside. That it was unlawful in the sense of the 
civil law there can be no doubt whatever. It was an unlawful 
conspiracy, within the civil law, for which an appropriate action 
for damages would lie. Whether the men were amenable to the 
criminal law was another question, dependent upon intimidation. 
I charge you that it was not necessary that there should be 
any overt act of violence, nor any direct threat by word of 
mouth. If those men (parading up and down, dressed as they 
were, doing what they did, distributing the circulars as they 
did), presented, even to the weak and helpless, an attitude of in- 
timidation, it is sufficient. The gentle, the timid, and the weak 
had the right to approach and quietly enter that place of enter- 
tainment, without being molested, annoyed or disturbed ; and if 
the attitude, conduct and method of these men were such as 
to deter any of Theiss’ customers from entering his place, or to 
inspire any part of the public with the sense of danger in ignor- 
ing their appeals, then there was intimidation within the sense 
of the criminal law.’’?! 

In the case of Kostka, likewise a criminal prosecution for a 
‘* boycott,’’ the same learned judge charged the jury that they 
might consider the fact of the distribution of circulars and the 
character of them, and the number of persons by whom they 
were distributed, on the question whether there was intimidation. 
He said: ‘* You may consider, upon this question of intimidation, 
the fact that the distribution of these circulars was not an 
isolated act, but was repeated three times in succession, each 
day with an increased number of distributors, until upon the 
last day the number had increased to fifteen persons. You 
may also consider the character of these circulars, and the lan- 
guage used in them. You will notice that they commenced 
quite gently, invoking the moral spirit of their fellow-citizens. 
In later paragraphs, however, they spoke of having been sub- 
jected to violence and insult. You may look through these 
circulars and see whether they contain appeals to passion, or 
are otherwise inflammatory in their character. * * * The 
mere fact that no violence was actually used in the street is 
not conclusive. It is for you to say whether the attitude of 


1 People v. Wilzig, 4 N. Y. Cr. Rep. 403, 419. 
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these men was threatening. Nor, is it necessary that there 
should have been a direct threat. If you believe that the atti- 
tude actually presented by the distributors of those circulars 
was an attitude of intimidation, and threatened the passers-by 
or the woman inside (Mrs. Landgraff), considering all the cir- 
cumstances, then all who participated in it, directly or indi- 
rectly, are, within the meaning or that word, intimidation, as 
used in the ** Conspiracy Act.’ ! 

This is quite in line with the celebrated observation of Chief 
Justice Shaw, when laying down the law governing indictments 
for conspiracies of this kind, that ‘‘ the law is not to be hood- 
winked by colorable pretenses. It looks at truth and reality 
through whatever disguise it may assume.’’ ? 

VII. For tHe Purposes or THIs Rute, Fraup FAa.se- 
HOOD OPERATE THE SAME AS VIOLENCE, THREATS, AND INTIM- 
iwaTION. — This is shown by numerous cases. Thus, fraudu- 
lently, or by making false statements, to induce a third person 
to break his contract with the plaintiff gives a right of action 
for the resulting damages.® 

In short, it is the law that an action will lie whenever there 
has been an assertion of a falsehood, with a fraudulent design, 
as to a fact, when a direct and positive injury arises from such 
an assertion.‘ 

VIII. Tae Courts witt Ensorn THE Use or LiBeLous 
PUBLICATIONS IN CASES OF THIS Kinp. —In these, as in other 
cases, courts of equity do not proceed upon hard and fast lines, 
rigidly drawn, but they adapt their processes to the doing of 
ample justice, according to the exigencies of each particular 
case. In cases of this kind the courts, in restraining the publi- 
cation of libelous circulars, defamatory articles in newspapers, 


1 People v. Kostka, 4 N. Y. Cr. Rep. 


v. Pratt, 2 Wend. 385 (the same ruling 


429, 435, 436. 

2 Com. v. Hunt, 4 Met. (Mass.) 
111, 129. 

3 Rice v. Manley, 66 N. Y. 82 (and 
this, although the contract was invalid 
under the statute of frauds, provided 
it would have been carried out but for 
the fraud of the defendant); Benton 


with respect to a contract also void 
under the statute of frauds); Snow v. 
Judson, 38 Barb. 210 (false statements 
preventing sales actionable, although 
no existing contracts are thereby 
broken). See also Hewitt v. Ontario 
&c. Co., 44 Up. Can. (Q. B.) 287. 

4 White v. Merritt, 7 N. Y. 752. 
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etc., the repetition of which is threatened, do not regard them- 
selves as interfering merely with the publication of libels, but 
as interfering to restrain combined assaults of numerous per- 
sons upon the business of the plaintiff, by means of false and 
libelous circulars and other publications. The law on this sub- 
ject has undoubtedly had a growth, so that the power of a court 
of chancery to interfere in such a case is well settled and 
acknowledged, although it may incidentally involve the restrain- 
ing of a party from the publication of a libelous or defamatory 
dotument or effigy. 

The distinction between the case where a court is asked to 
enjoin a mere libel, and the case where libelous publications, 
frequent and continuing, are resorted to by a combination of 
persons, for the avowed purpose of destroying the business of a 
third person, unless he will conform that business to their wishes, 
has been frequently adverted to. ‘+ In the one case, where the 
acts complained of consist of such misrepresentations of a busi- 
ness that they tend to its injury, and damage to its proprietor, 
the offense is simply a libel; and in this county the courts have, 
with great unanimity, held that they will not interfere by in- 
junction, but that the injured party must rely upon his remedy 
at law. On the other hand, when the attempt to injure consists 
of acts or words which will operate to intimidate and prevent the 
customer of a party from dealing with, or laborers from work- 
ing for him, the courts have, with nearly equal unanimity, in- 
terposed by injunction. In the one case, it is an injury to a 
man’s business by libeling it; in the other, by force, threats, or 
other like means, he is prevented from pursuing it; and, while 
the damage might be as great in one case as in the other, but 
most likely with different consequences to the good order and 
peace of the community,—tbe courts have determined upon 
different remedies.”’ 

Thus, in one case, a Federal court enjoined the publication of 
libelous circulars injurious to the business of the plaintiff.’ 
In this case Mr. United States Judge Blodgett adverted to the 


1 Ceur d’Alene &c. Mining Co. v. 
Miners’ Union, 51 Fed. Rep. 260, 267, 
Beatty, J. 


2 Emack v. Kane, 34 Fed. Rep. 46. 
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distinction between the rule that equity will not enjoin the pub- 
lication of a mere libel, gua libel, and the case where a succes- 
sion of libelous publications is resorted to as a means toan end, 
which end is the destruction of the business of the plaintiff, in 
the following language: ‘* I cannot believe that a man is remedi- 
less against persistent and continued attacks upon his business 
and property rights in his business, such as have been perpe- 
trated by these defendants against the complainant, as shown by 
the proofs in this case. It shocks my sense of justice that a 
court of equity cannot restrain systematic and methodical out- 
rages like this, by one man upon another’s property rights. 
If a court of equity cannot restrain an attack like this upon a 
man’s business, then the party is certainly remediless, because 
an action at law in most cases would do no good, and ruin 
would be accomplished before an adjudication was reached. 
True, it may said that the injured party has a remedy by law, 
but that might imply a multiplicity of suits which equity often 
interposes to relieve from; but the still more cogent reason 
seems to be that a court of equity can, by its writ of injunction, 
restrain a wrong-doer, and thus prevent injuries which could 
not be fully redressed by a verdict and judgment for damages 
at law. Redress for a mere personal libel may perhaps be left 
to the courts of law, because no falsehood, however gross and 
libelous, can wholly destroy a man’s reputation with those who 
know him; but statements and charges intended to frighten 
away a man’s customers, and intimidate them from dealing with 
him, may wholly break up and ruin him financially, with no 
adequate remedy if a court of equity can not afford protection 
by this restraining writ.’’ * 

In this case there was but one wrong-doer publishing a suc- 
cession of libels to destroy the plaintiff’s business. In other 
cases the judicial records show that the number of conspirators 
who resort to the distribution of libels to destroy the business 
of a person or corporation obnoxious to them, often mounts into 
the thousands.” 


1 Emack v. Kane, 34 Fed. Rep. 46, graphical Union No. 6 against the New 
50, 51. York Sun, in which the writer was 
2In the recent boycott of Typo- engaged as counsel for the Sun, the 
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The foregoing language of Judge Blodgett was quoted with 
approval by Judge Sage, in a case where a typographical union 
of Cincinnati had boycotted a newspaper published across the 
Ohio river at Covington, Ky., because it would not ‘* unionize” 
its office. The principal means employed by the conspirators 
consisted of libelous circulars, calling upon third persons, in- 
cluding advertisers and newsdealers, to withdraw their patron- 
age from the newspaper. An injunction went to restrain this 
boycott, notwithstanding the fact that its methods consisted 
chiefly in malicious publications.! 

In another case, the English Court of Appeal sanctioned the 
granting of an injunction to restrain the exhibition of an effigy 
found to be libelous as against the plaintiff.’ 

As already pointed out, a vice-chancellor in New York granted 
relief agaipst the exhibition in front of the door of an aue- 
tioneer of a placard in large letters cautioning the public to 
beware of mock auctions.’’ ® 

An English court went so far as to restrain the repetition of 
oral slanders injurious to the business of the plaintiff.‘ 

That the publication of libelous circulars, injurious to the 
business of the plaintiff, will be enjoined where they form a part 
of the machinery of a boycott by a labor union, is also shown 
by a recent Michigan case, not yet officially reported.® 

IX. Witt Ensorn Mere Persuasion To To Errec- 
TUATE A Boycotr. — The precedents go further than this: they 
show that a court of equity will enjoin mere persuasion when it 
has for its object the malicious or unlawful end of procuring 
third parties to break a contract, or otherwise to act in viola- 
tion of the legal rights of the plaintiff; and if the proposition 


membership of that assembly of the 
Union was nearly 6,000, and the printed 
boast of the boycotters was that the 
members of other labor organizations, 
to the number of 550,000, were co- 
operating with them! Compare the 
language of Judge Jenkins in Farmers’ 
Loan &c. Co. v. Northern Pac. R. Co., 
60 Fed. Rep., at p. 810. 


1 Casey v. Cincinnati Typographical 
Union, 45 Fed. Rep. 135. 

2 Monson v. Tussauds (1894), 1 Q 
B. 671, C. A. 

3 Gilbert v. Mickle, 4 Sandf. Ch. 
N. Y. 357. 

4 Loog ». Bean, 26 Ch. Div. 306. 

5 Beck v. Railroad Teamsters’ Pro- 
tective Union (Mich.), 77 N. W, 
Rep. 13. 
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heretofore stated upon a citation of authorities,’ is a sound 
one, — and, as there seen, it has been held to be sound in this 
country again and again, — that an action at common law lies 
‘for damages for maliciously persuading a third person to break 
his contract with the plaintiff; and if the circumstances are such 
that an action at law for damages would be fruitless, or would 
involve the prosecution of a multiplicity of actions, then it 
necessarily follows that a person whose rights are being destroyed 
by such persuasion, has a right to an injunction to put a stop to 
it. I shall now advert to some of the cases where persuasion to 
an unlawful end was enjoined. 

In a very thoroughly considered case in the Circuit Court of 
the United States, before Mr. Circuit Judge Taft and Mr. Dis- 
trict Judge Ricks, a temporary injunction was granted, to re- 
main in force pending the action, against P. M. Arthur, the 
chief executive of the Brotherhood of Locomotive Engineers, 
to restrain him from issuing, promulgating or continuing in force, 
any rule or order of said brotherhood which should require or 
command any employés of the railway companies defendant 
therein, to refuse to handle and deliver any cars of freight in 
course of transportation, from one State to another, to the com- 
plainant ; or from refusing to receive and handle cars of such 
freight which had been hauled from the plaintiff’s road. And 
also from, in any way, direcily or indirectly, endeavoring to per- 
. suade any of the employés of the defendant railway companies, 
whose lines connect with the railroad of the plaintiff, not to ex 
tend to the said railway the same facilities for interchanging 
interstate traffic, as were extended by said companies to other 
railway companies.* 

In the most recent Federal case on the question here involved, 
which I have been able to find, the restraining order ran as fol- 
lows: ** That you and each of you, and all other parties, be and 
are hereby enjoined and restrained from doing any and all of the 
following acts and deeds, to wit: 1. From, in any manner, inter- 
fering with, hindering, obstructing or stopping any of the em- 


133 Am. Law Rev. 885. 2 Toledo &c. R. Co. v. Pennsylvania 
Co., 54 Fed. Rep. 730, 731. 
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ployés of the Kansas & Texas Coal Company in, near, or 
about the town of Huntington, in the county of Sebastian, in 
the State of Arkansas, in the operation of its coal mines, or 
any other part of its business, in said town of Huntington, 
or elsewhere. 2. From entering upon the grounds and prem. 
ises of the plaintiffs or congregating therein or thereabouts, 
for the purpose of interfering with, hindering or obstructing 
the plaintiff in its business in any form or manner. 3. From 
compelling, inducing, or attempting to compel, induce by 
threats, intimidation, unlawful persuasion, force or violence, 
any of the employés of the Kansas & Texas Coal Company, to 
refuse or fail to perform their duties as suchemployés. 4. From 
compelling or inducing, or attempting to compel or induce by 
threats, intimidation, force, unlawful persuasion, or violence, 
any of the employés of the Kansas & Texas Coal Company, to 
‘leave the service of said company; and from preventing or 
attempting to prevent any person, by intimidation, force, threats, 
unlawful persuasion, or violence, from entering the service of 
the Kansas & Texas Coal Company. 5. From doing any act 
whatever in furtherance of any conspiracy or combination, to 
restrain, or to hinder the Kansas & Texas Coal Company, its 
officers and employés, in the free and unhindered control of the 
business of the Kansas & Texas Coal Company. 6. From 
ordering and directing, aiding, assisting and abetting, or 
encouraging, in any manner whatever, any person or persons to 
commit any of the acts aforesaid. 7. From congregating at or 
near the premises or property of the Kansas & Texas Coal 
Company, in, about or near the town of Huntington, Arkansas, 
or elsewhere, for the purpose of intimidating its employés, or 
coercing said employés, or prevent said employés from render- 
ing services to the Kansas & Texas Coal Company. 8. From 
inducing or coercing, by threats, intimidation, force or violence, 
any of the said employés to leave the employment of the Kan- 
sas & Texas Coal Company, and from in any manner interfering 
with said Kansas & Texas Coal Company, in carrying on its busi- 
ness in the usual and ordinary way; and from in any manner 
interfering with or molesting any person or persons who may be 
employed or seek employment by and of the Kansas & Texas 
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Coal Company, in the operation of its coal mines, at and near 
said town of Huntington, or elsewhere. 9. From trespassing or 
going upon the grounds, premises or property of the Kansas & 
Texas Coal Company, which are’more properly described herein- 
after, and from gathering in and about said property in large 
numbers, or in company with each other, or other persons who 
are not herein named, for any of the purposes heretofore pro- 
hibited.’’ 
In another Federal case, decided by Mr. Circuit Judge Goff, 
a restraining order which had previously been granted by Mr. 
District Judge Jackson (the oldest judge in respect of period of 
service on the Federal bench), was enforced by process of con- 
tempt. It restrained the defendants, ‘‘ and all others, from in 
anywise interfering with the management, operation and conduct 
of the mines in the bill mentioned, either by menaces, threats, 
or any character of intimidation used to prevent the employés 
of said mines from going to or returning from the same, or from 
engaging in their usual business of mining; ’’ and all persons were 
restrained ‘* from entering upon the property of the Montana 
Coal & Coke Company for the purpose of interfering with the 
employés of said company, either by intimidation or by holding 
of either public or private assemblages, or in any way molesting, 
interfering with, or intimidating the employés of that company, 
so as to induce them to abandon their work in the said mines.’’ ? 
In the celebrated case of Debs, the order of injunction con- 
tained (among other clauses), the following: ‘*7. From com- 
pelling, or inducing, or attempting to induce, by threats, 
intimidation, persuasion, force, or violence, any of the employés 
of any of said railroads to refuse or fail to perform any of their 
duties as employés of any of said railroads, in connection with 
the interstate commerce business or commerce of said railroads, 
or carriage of the United States rhail by such railroads, or the 


transportation of passengers or property between or among the 
States.’’§ 


1 United States ». Sweeney, 95 Fed. 2 United States v. Debs, 64 Fed. 
Rep. 434, 439, 440. Rep. 724, 727; s. c. affirmed, 158 U. S. 
2 Mackall v. Ratchford, 82 Fed. 564, 570, 571. 
Rep. 41, 42. 
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In a modern case in Massachusetts, the boycotters hired a boy 
to carry a banner back and forth in front of the plaintiff's fac. 
tory, bearing the inscription, ‘‘ Lasters are requested to keep 
away from P. P. Sherry’s. Per order L. P. U.’’ The abbre- 
viation L. P. U. meant Lasters’ Protective Union. At a later 
day, the boycotters, when there was no strike in the plaintiff's 
factory, and no trouble with his operatives, caused another ban- 
ner to be carried in like manner before his factory, bearing the 
inscription, ‘‘ Lasters are on a strike, and lasters are requested 
to keep away from P. P. Sherry’s until the present trouble is 
settled. Per order L. P. U.’’ The court refused to treat this 
as a case of defamation only, but enjoined it as a continuing in- 
timidation of the plaintiff's workmen, and as a private nuisance, 

Where a member of a friendly society issued to persons not 
members of the society, circulars containing inaccurate statements 
as to the financial condition of the society, the court granted 
an injunction to restrain the further circulating of them, “ or 
any other circular or letter containing false or inaccurate repre- 
sentations as to the credit or financial condition of such 


society.’’ ? 


1 Sherry v. Perkins, 147 Mass. 212. 

2 Hill v. Davies, 21 Ch. Div. 798, per 
Kay, J. (1881). Prior to this decision, 
in 1874, it had been held by the English 
Court of Appeal in Chancery, that a 
court of equity has no jurisdiction to 
restrain the publication of a libel, as 
such, even if it is injurious to prop- 
erty. Prudential Ins. Co. v. Knott, L. 
R. 10 Ch. 142 (overruling Springhead 
Spinning Co. v. Riley, L. R. 6 Eq. 551, 
and Dixon v. Holden, L. R. 7 Eq. 488). 
In 1877, Vice-Chancellor Malins held 
that the Judicature Act of 1873 (Sec. 
25, sub-Sec. 8) conferred this power 
and controlled the decision in Pruden- 
tial Ins. Co. v. Knott, supra. It is 
difficult to see how Vice-Chancellor 
Malins should have held this, since the 
decision which was thus controlled 
was rendered a year after the passage 
of the statute, but the judges therein 
did not advert to the statute. The 


truth is, that Vice-Chancellor Malins, 
and other English judges, did not be- 
lieve in the doctrine of Prudential Ins, 
Co. v. Knott, and refused to be bound 
by it. Thorley’s Cattle Food Co. ». 
Massam,6 Ch. Div. 582. Ina case deter- 
mined in 1878, four years after the de- 
cision in Prudential Ins. Co. v. Knott, 
before Lord Coleridge, C. J., and 
Lindley, J., it was held that an injunc- 
tion ought to be granted to restrain 
the publication of a libel in a suit at 
law, where the jury had found the 
matter complained of to be libelous. 
Saxby v. Easterbrook, 3 C. P. Div. 
839. In other English cases injunc- 
tions were granted to restrain the con- 
tinued publication of libels, injurious 
to the plaintiff’s trade and business. 
Thorley’s Cattle Food Co. v. Massam 
(second case), 14 Ch. Div. 768 (Court 
of Appeal, 1877) ; Thomas v. Williams, 
14 Ch. Div. 864 (Fry, J., 1879). 
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Acase very much in point, is the oft-cited decision of Vice- 


Chancellor Malins, once overruled and again reinstated, and sub- 


stantially followed in many cases, as has already appeared. 


In 


that case the defendants, who were officers of a trades union, 


gave notice to workmen by means of placards and advertisements, 
that they were not to hire themselves to the plaintiffs, pending a 


dispute between the union and the plaintiffs. 


The bill prayed 


for an injunction to restrain the issuing of the placards and 
advertisements, alleging that, by means thereof, the defendants 
had, in fact, intimidated and prevented workmen from hiring 
themselves to the plaintiffs, and that the plaintiffs were thereby 
prevented from continuing their business, and whereby the value 
of their property was seriously injured and materially dimin- 
ished. On demurrer to the bill, it was held that the acts of 
the defendant, as alleged in the bill, amounted to a crime, but 
that the court would nevertheless interfere to restrain those 
acts, inasmuch as they tended to the destruction or deprecia- 


tion of property.! 


The case in the Chancery Court of New Jersey, decided in 
1894, was a case of a boycott of a newspaper by various 
trades unions, by methods substantially the same, though ap- 
parently much less severe, than those employed in other like 


cases. 
one. 


The opinion of Vice-Chancellor Green is avery elaborate 
He goes over the applicatory learning with a patience of 


detail that does great credit to his judicial reputation; and he 
concludes by awarding an injunction against the defendants 
(except those who disclaimed participation in the boycott) ‘* re- 


1 Springhead Spinning Co. v. Riley, 
L. R. 6 Eq. 551 (1868). As already 
stated, this case was overruled ia 
Prudential Ins. Co. v. Knott, L. R. 
10 Ch. App. 142; but that case in turn 
went by the board, and is not regarded 
as the law of England, as is shown 
by the following subsequent cases: 
Thorley’s Cattle Food Co. v. Massam, 
6 Ch. Div. 582; (another case) 14 Ch. 
Div. 768; Thomas v. Williams, 14 Ch. 
Div. 864; Saxby v. Easterbrook, 8 C. 


straining them from distributing or circulating any circulars, 


P. Div. 339; Hill 7. Davies, 21 Ch. 
Div. 798; Monson v. Tussaud (1894), 
1Q. B. 671; Lyons v. Wilkins (1896), 
1 Ch. 811. In a Massachusetts case, 
decided in 1888, and elsewhere cited, 
it was said by C. Allen, J., of the 
case of Springhead Spinning Co. »v. 
Riley, supra: ‘Some of the language 
in Springhead Spinning Co, ». Riley 
has been criticised, but the decision 
has not been overruled.’’ Sherry v. 
Perkins, 147 Mass. 212, 214. 
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printed resolutions, bulletins, or other publications containing 
appeals or threats against the ‘ Newark Times,’ or complain- 
ants, its publishers, with the design, and tending to interfere 
with their business in publishing said paper, and from making 
any threats or using any intimidation to the dealers or advertis- 
ers in such newspaper, tending to cause them to withdraw their 
business from such newspaper.’’ ? 

In a Federal case which has been frequently cited, a person 
signing himself ‘* Chairman,’’ sent letters to different employés 
of the receiver of a railroad company, of the following tenor: 
‘* Office of Local Committee, June 17, 1885. * * * Fore- 
man: You are requested to stay away from the shop until the 
present difficulties are settled. Your compliance with this will 
command the protection of the Wabash employés. But in no 
case are you to consider this an intimidation.’’ It was held 
that this was an unlawful interference with the business of the 
court’s receiver, and that the writer of it ought to be punished 
for contempt of court. The use by him of the statement that 
‘* in no case are you to consider this an intimidation,’’ showed 
that the writer knew that it would be so regarded, and that he 
sought by this subterfuge, to escape the consequences.’ 

An English statute called the Protection of Property Act* 
provided that every person who, with a view to compel any 
other person to abstain from doing, or to do any act which such 
other person has a legal right to do or abstain from doing, 
wrongfully or without legal authority, does certain specified 
things named in five subsections, should be punished, ete. 
Among these sub-sections were the following: ‘+4. Watching 
or besetting the house or other place where such other person 
resides, or works, or carries on business, or happens to be, or 
the approach to such house, or place.’” Then comes this 
proviso: ‘* Attending at or near the house or place where a 
person resides, or works, or carries on business, or happens to 
be, or the approach to such house or place, merely to obtain or 
communicate information, shall not be deemed a watching or 
besetting within the meaning of this section.’’ It was held by 


1 Barr v. Essex Trades Council, 
53 N. J. Eq. 101, 136. 


2 Re Wabash R. Co., 24 Fed. Rep. 217. 
3 38 and 39 Vict., Ch. 86, Sec. 3. 
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the English Court of Appeal (affirming North, J.), that the 
boycotting of the works or place of business of an employer for 
the purpose of persuading people, whether masters or men, not 
‘to work for him, was a ‘* watching or besetting,’’ with a view, 
wrongfully and illegally, to compel persons to abstain from 
doing a lawful act, within the meaning of the statute. The 
case was, that the defendants, who were officers of a trades 
union, had ordered a strike against the plaintiffs, who were 
manufacturers, and also against one S.,a person who made goods 
for the plaintiffs only. By the direction of the defendants, 
they picketed, watched and beset the works of the plaintiffs, 
and of S., for the purpose of persuading workmen to abstain 
from working for the plaintiffs. The Court of Appeal held 
(affirming the decision of North, J.), that this kind of picket- 
ing, and also the strike against S., instituted for the purpose of 
injuring the plaintiffs, were illegal acts. They accordingly 
granted an interlocutory injunction to restrain the watching and 
besetting of plaintiff’s works, and for the purpose of persuading 
or otherwise preventing persons from working for him, or for 
any purpose, except merely to obtain or communicate informa- 
tion; and also to restrain the defendants from preventing S. 
or avy other persons, from working for the plaintiffs, by with- 
drawing his or her workmen from their employment. 

X. Ensorn Patrouuine, BeEsettine, PICKETING, ETC. — 
In a late case in Massachusetts, which received great consid- 
eration, a majority of the court held that an injunction ought to 
goin the form in which it was originally granted, and not as 
modified by Mr. Justice Holmes, who heard the case below. 
That form was as follows: ‘‘ Restraining the respondents, and 
each and every of them, their agents and servants, from inter- 
fering with the plaintiff’s business by patroling the sidewalk or 
street in front of or in the vicinity of the premises occupied by 
him, for the purpose of preventing any person or persons who 
now are or may hereafter be in his employment, or desirous of 
entering it, or continuing in it; or by obstructing or interfering 
with such business, or any others, in entering or leaving the 
plaintiff’s said premises; or by intimidating, by threats or 


1 Lyons v, Wilkins, [1896] 1 Ch. 811, C. A. 
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otherwise, any person or persons who now are or may hereafter 
be in the employment of plaintiff, or desirous of entering 
the same, or of continuing iu it ; or by any scheme or conspiracy 
among themselves or with others, organized for the purpose of 
annoying, hindering, interfering with, or preventing any person 
or persons who now are or may hereafter be in the employment 
of the plaintiff, or desirous of entering the same, from entering 
it, or from continuing therein.’’ In giving the opinion of the 
court, Field, J., said: ‘* Patroling was an unlawful interference 
with the plaintiff, and with the workmen, within the principle 
of many cases, and, when instituted for the purpose of interfer- 
ing with his business, it became a private nuisance.’’! This is 
a type of other like cases. , 

XI. Jupictan Expressions AS TO THE IMPORTANCE OF PrE- 
LiMinaRY INJUNCTIONS IN sucH Cases. — Finally, I commend 
to the consideration of the profession the language of Vice-Chan- 
cellor Malins, in concluding his opinion in a case of this kind, 
whicb has been very much cited by judges in this country: ‘If 
it should turn out that this court has jurisdiction to prevent these 
misguided and misled workmen from continuing these acts of 
intimidation, which go to the destruction of that property which 
is the source of their own support and comfort in life, I can only 
say that it will be one of the most beneficial jurisdictions, that 
this court ever exercised.’’ ? 

In a later case, decided in the English Court of Appeal, affirm- 
ing an interlocutory injunction granted by Mr. Justice North, 
Lord Justice Kay used this language: ‘‘ This is an appeal from 
an interlocutory injunction; and in all these cases of interlocu- 
tory injunctions where a man’s trade is affected, one sees the 
enormous importance that there may be in interfering at once 
before the action can be brought on for trial; because, during 
the interval, which may be long or short, according to the state 
of business in the courts, a man’s trade might be absolutely 
destroyed or ruined by a course of proceedings which, when the 
action comes to be tried, may be determined to be utterly ille- 
gal; and yet nothing can compensate the man for the utter loss 


1 Vegelahn v. Guntner, 167 Mass. 2 Springhead Spinning Co. v. Riley, 
92, 94, 95, 98. L. R. 6 Eq. 551, 563. 
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of his business by what has been done in the interval. ? 9 
The defendants are officers of a trade union, and it seems to me 
very unlikely that any possible damage can result to them from 
‘the granting of this injunction; whereas, on the other hand, if 
it is not granted, very grave damage may result to Messrs. 
Lyons & Co. A prima facie case of illegality is made out, and, 
upon the balance of convenience and inconvenience, an interim 
injunction ought to be granted.’’? 


Seymour D. Tuompson. 
85 Nassau St., New YORK. 


1 Lyon ov. Wilkins (1896), 1 Ch. $11, 827, C. A. 
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CONSTITUTIONAL ASPECTS OF THE FEDERAL CON. 
TROL OF CORPORATIONS.! 


It seems to be generally conceded that there is need of a 
stricter control than now exists of the large corporate combina- 
tions, monopolistic in tendency and dominating in fact, which are 
the most striking feature of our present industrial and commer- 
cial development. How this stricter control shall be attained is 
partly a question of constitutional power and partly a question of 
political and economic expediency. The problem concerns itself 
with two classes of corporations — those engaged in interstate 
commerce and those not engaged in interstate commerce. Most 
of the corporations of both classes are the creations of State 
legislation, and normally would be within the control of the 
State that created them. But most corporations having any 
considerable business pass beyond the borders of their own 
State and into the territory of sister States, and when within the 
territory of another State they become subject to the laws of 
that State or of the United States, so far as those laws may con- 
stitutionally operate upon and affect them and their business 
undertakings. Thus the problem of corporate control may 
involve three factors —the State that creates the corporation, 
the State into which it goes, and the United States. 

Briefly stated, the result is this: If the corporation is not 
engaged in interstate commerce, it is within the control of the 
State of its creation, subject to the constitutional prohibitions 
against impairing the obligation of contracts and depriving it of 
its property without due process of law. "It becomes subject to 
the laws of any other State into which it goes, and that State 
may regulate its operations even to the extent of prohibiting it 
from doing any business there whatever. What a State may do 
with corporations of its own creation it may do with such foreign 


An address delivered before the Albany, Jan. 17, 1900, by Professor 
New York State Bar Association, E. W. Huffcut, of Cornell University. 
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corporations admitted within its territory.! If, on the other 
hand, it be engaged in interstate commerce, then the third fac- 
tor —the United States — must be introduced, for since the 
‘Federal Constitution gives to Congress the power to regulate 
interstate commerce no State may usurp that power either by 
denying to the corporation the right to conduct business in the 
State ? or by regulating or taxing such interstate trade.® 

If the corporation be one employed by the national govern- 
ment for some end of its own, still less may the State deny to it 
necessary privileges or regulate its business.‘ 

The result of this distribution of powers under the Federal 
Constitution has been to leave the States largely helpless to 
remedy evils which are thought by the people of the States, or 
of some of them, to be a menace to their welfare. In yielding 
control of interstate commerce to the Federal government there 
has been naturally some serious loss to the States in general 
governmental power, quite distinct from the mere inability to 
regulate commerce. In the desire to avoid the evils of separate 
and antagonistic control of trade and commerce the States have 
deprived themselves of the power to control their own internal 
affairs whenever those affairs are connected in any direct way 
with commerce between the States or with foreign nations. 

In this situation of affairs the question naturally arises, what 
is the appropriate remedy? Laying aside all suggestions of 
change in the organic law, it would seem that there are three 
possible solutions : — 

First. The present system of dual control may be maintained 
with an increased harmony of action among the States and 
between the States and the national government, such harmony 
of action being directed toward the stricter control of monopo- 
listic combinations. 


1 Hooper v. California, 155 U.S.648; 419; State Freight Tax, 15 Wall. 232; 
New York State v. Roberts, 171 U.S. Gloucester Ferry Co. v. Pennsylvania, 
658; Orient Ins. Co. v. Daggs, 172 U. 114U. 8. 196. 
8S. 557. * Stockton v. Baltimore and N. Y. 

? Pensacola Telegraph Co. v, West- Rk. Co., 82 Fed. Rep. 9; Horn Silver 
ern Union Telegraph Co.,96 U. S.1; Mining Co. v. New York State, 148 U. 
Crutcher v. Kentucky, 141 U. S. 47. S. 305. 

’ Brown v. Maryland, 12 Wheat. 
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Second. The national government may, by Congressional 
action, give to the States a larger, perhaps an exclusive, control 
of corporations engaged in interstate commerce. 

Third. The national government may take to itself a larger, 
perhaps an exclusive, control of corporations engaged in inter- 
state commerce. 

I. The first proposition demands an examination of the consti- 
tutional provisions by which the relative powers of the State and 
Federal governments are determined and of the effect given to 
these provisions by judicial decisions. ° 

Three provisions of the Federal Constitution confer upon 
Congress the extensive powers ‘to regulate commerce with 
foreign nations, and among the several States and with the 
Indian tribes;’’ 1 **to lay and collect taxes, duties, imposts, 
and excises ;’’ ? ** to establish post offices and post roads.’’ ® 

The exercise of these comprehensive powers may be said to be 
subject to these limitations: ‘* Direct taxes shall be apportioned 
among the several States * * * according to their respective 
numbers ;’’ ‘ ** no capitation or other direct tax shall be laid, 
unless in proportion to the census or enumeration hereinbefore 
directed to be taken; ”’ © ** no tax or duty shall be laid on articles 
exported from any State; ’’ ® ** no preference shall be given by 
any regulation of commerce or revenue to the ports of one 
State over those of another, nor shall vessels bound to or from 
one State be obliged to enter, clear, or pay duties in another; ’’! 
‘*no person shall be * * * deprived of life, liberty, or 
property without due process of law;’’ ® ** the citizens of each 
State shall be entitled to all privileges and immunities of citizens 
in the several States.’’ ® 

The above powers and limitations have been the subject of a 
very large number of decisions by the Supreme Court. As thus 
interpreted the provisions may be said to measure the power of 
Congress over interstate commerce and the extent to which such 
control has been taken from the States. The conclusions may be 
stated first in general terms and afterwards in the form of specific 


1 Art. I, 8, 3. 4 Art. I, 2, 3. 7 Art. I, 9, 6. 
2 Art. I, 8, 1. Art. I, 9, 4. 8 Amend. V. 
Art. 8, 7. Art. I, 9, 5. Art. IV, 2,1. 
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applications. In general terms these conclusions are warranted : 
In the matter of interstate commerce the United States are but 
one country.1. What is commerce is to be determined by the 

usages of the commercial world and not by the declaration of a par- 
ticular State. Thereasons which may have caused the framers 
of the Constitution to repose the power to regulate commerce in 
Congress do not affect or limit the extent of the power.* When 
Congress has not acted its inaction is to be taken as an indica- 
tion of its will that commerce shall be free from any restrictions.‘ 
State laws passed to regulate interstate commerce are invalid.® 
State laws passed with another intent or in the reasonable exer- 
cise of the police power, but which incidentally affect interstate 
commerce, are valid if local in operation and reasonable in their 
incidental effect upon such commerce.® But State laws which 
unreasonably affect interstate commerce, although passed for 
local purposes or in the exercise of the police power, are 
invalid.” 

The application of these general conclusions to specific cases 
enables us to appreciate the comparative impotence of the 
States in the matter of controlling interstate commerce or the 
persons or corporations engaged in it. A State cannot ex- 
clude a foreign corporation engaged in interstate commerce.® 

A State cannot tax a corporation upon its interstate commerce,’ 


1 Robbins v. Shelby Taxing District, 
120 U. S. 489, 494. 

2? Bowman v. Chicago & N. W. Ry., 
125 U. S. 465; Leisy v. Hardin, 135 U. 
S. 100. 

3 Leisy v. Hardin, 135 U. S. 100; 
Addyston Pipe & Steel Co. v. United 
States, 20S. C. R. 96. 

* Robbins v. Shelby Taxing District, 
120 U. S. 493. 

5 Gibbons v. Ogden, 9 Wheat. 1. 

§ Wilson v. Blackbird Creek Marsh 
Co., 2 Pet, 245; Mayor v. Milns, 11 
Pet. 102; Cooley v. Board of Wardens, 
12 How. 299; County of Mobile v. 
Kimball, 102 U. 8S. 691; Morgan 
Steamship Co. Louisiana, 118 
455; Plumley v. Massachusetts, 155 U. 
8. 461; Hennington v. Georgia, 163 U. 


S. 299; Potapsco Guano Co. v. North 
Carolina, 171 U. S. 345; Lake Shore 
& Mich. So. Ry. v. Ohio, 173 U. S. 
285. 

7 Passenger Cases, 7 How. 283; 
Welton v. Missouri, 91 U. 8S. 275; 
Walling v. Michigan, 116 U. 8. 446; 
Wabash &c. R. v. Illinois, 118 U. 8S. 
557; Robbins v. Shelby Taxing Dis- 
trict, 120 U. S. 489; Leisy v. Hardin, 
135 U. S. 100; Schollenberger v. 
Pennsylvania, 171 U.S. 1. 


8 Pensacola Telegraph Co. v. West- 
ern Union Telegraph Co., 96 U.S. 1; 
Crutcher v. Kentucky, 141 U. S. 47. 

* Brown v. Maryland, 12 Wheat. 
419; State Freight Tax, 15 Wall. 232; 
Gloucester Ferry Co. v. Pennsylvania, 
114 U. 8. 196. 
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not even though created under its own laws.’ Nor can it tax 
the agents of such a corporation or of a natural person for the 
privilege of doing business in the State.? A State cannot fix 
the toll on a bridge connecting it with a sister State and owned 
by one of its own corporations. A State cannot fix a rate for 
carrying interstate commerce. A State cannot absolutely fix 
the rates for the carriage of domestic (intrastate ) commerce, for 
if its rate be held unreasonably low the legislature deprives the 
carrier of property without due process of law. A State can- 
not require carriers to sell 1,000-mile tickets at less than the 
usual rates fixed for other tickets. A State cannot exclude oleo- 

*margarine;’ nor intoxicating liquors; nor immigrants ;* nor 
even lewd and debauched women.”’ 

In the exercise of its police power a State is permitted to leg- 
islate for local purposes affecting the health, morals, safety, or 
convenience of its people, provided the legislation does not 
directly or unreasonably affect interstate commerce. A State 
may pass local pilotage laws; harbor improvement laws; ” 
quarantine laws; laws forbidding the heating of cars with 
stoves ;“ laws forbidding the running of Sunday freight trains ;* | 


laws requiring a reasonable number of through trains to stop at 
populous centers ;* but not laws requiring a through train to go 
out of its direct route to land passengers; ” laws requiring the 


1 Philadelphia &c. Steamship Co. v. 
Pennsylvania, 122 U. S. 326. 

2 Walling v. Michigan, 116 U. S. 
446; Robbins v. Shelby Taxing Dis- 
trict, 120 U.S. 489. 

8 Covington &c. Bridge Co. ». 
Kentucky, 154 U.S. 204. 

4 Wabash &c. Ry. v. Illinois, 118 
U. S. 557. 

5 Fourteenth Amendment; Smyth 
v. Ames, 169 U. S. 466. 

6 Lake Shore and Mich. S. Ry. »v. 
Smith, 173 U. S. 684. 

7 Schollenberger v. Pennsylvania, 
171 U. S. 1; Collins v. New Hampshire, 
171 U. 8. 30. 

® Bowman v. Chicago & N. W. Ry., 


* Henderson v. New York, 92 U. 8. 
259. 

10 Chy Lung v. Freeman, 92 U. §. 
275. 

1 Cooley v. Board of Wardens, 12 
How. 299. 

12 County of Mobile v. Kimball, 102 
U. S. 691. 

13 Morgan Steamship Co. v. Louis- 
iana, 118 U.S. 455. 

144 New York &c. R. v. New York, 
165 U. S. 628. 

15 Hennington v. Georgia, 163 U. 5. 
299. 
16 Lake Shore and Michigan S. Ry. v. 
Ohio, 173 U. S. 285. 
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prompt delivery of telegrams; laws to prevent fraud in the 
sale of oleomargarine;? reasonable inspection laws; * but not if 
unreasonable or a cover for the regulation of commerce.* 

While the States are thus restricted and limited in their con- 
trol of interstate commerce and of persons and corporations 
engaged in it, the United States are equally circumscribed in 
their control of nontrading enterprises and of corporations not 
engaged in interstate commerce or in some business over which 
the Constitution gives Congress authority. As was held in the 
Knight case,° the anti-trust law does not extend to a combination 
for the manufacture of sugar, because manufacture is not trade 
or commerce. Congress, therefore, could not suppress a 
monopoly for the manufacture of sugar, while the States could 
not suppress a monopoly for the interstate sale of sugar. The 
States could exclude the manufacturing corporations, for since a 
corporation is not a citizen within the meaning of Article IV, 
section 2, subsection 1, of the Constitution, it is not entitled to the 
privileges and immunities of citizens of the several States. But 
the States could not exclude the trading corporations for the 
States cannot regulate interstate commerce. If, then, the cor- 
porations are both manufacturing and trading corporations, how 
are they to be dealt with? It is obvious that the product of the 
sugar combination is to go largely into interstate commerce and 
will pass beyond the control of the States. If one State offers 
a refuge to the manufacturing corporations, the other States are 
powerless. Forty-four States may pass uniform laws to con- 
trol such combinations ; the forty-fifth may render this combined 
action in large part nugatory by chartering and protecting the 
very combination which it is the object of the forty-four to sup- 
press. In such case it would require a harmony of action among 
the States to prevent a monopolistic manufacturing combination 
and co-operative action on the part of the United States to pre- 


1 Western Union Tel. Co. v. James, 313; Brimmer v. Rebman, 138 U. S. 
162 U. S. 650. 78; Scott v. Donald, 165 U.S. 58. 

Plumley v. Massachusetts, 155 5 156 U. S.1. 
U. S. 461. ® Blake v. McClung, 172 U. S. 239; 

5 Potapsco Guano Co. v. North Orient Ins. Co. v. Daggs, 172 U. S. 
Carolina, 171 U. S. 345. 557. 

‘ Minnesota v. Barber, 136 U. S. 
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vent a monopolistic trading combination. In other words, 
forty-six distinct jurisdictions must work in concert in order to 
protect all the people of the United States from combinations 
formed to control the prices of raw material and the output and 
price of the finished products. 

Under its power to regulate commerce Congress has thus far 
passed but two acts calculated to aid the States in the control of 
monopolistic enterprises, vamely, the interstate commerce act of 
1887 and the anti-trust act of 1890. ° 

The interstate-commerce act was passed to regulate inter. 
state transportation rates after it had been decided? that the 
States could not regulate such rates within their own territory. 
This act, as interpreted by the courts, places upon interstate car- 
riers a prohibition against unjust or unreasonable rates and against 
unjust discrimination, but otherwise leaves them as free as they 
were at common law to make special contracts looking to the 
increase of business, to classify traffic, to adjust and apportion 
rates so as to meet the necessities of commerce, and generally 
to manage their own business in their own way.? The commis- 
sion appointed under the act is charged mainly with the duty of 
investigating questions as to the reasonableness of the rates 
established or questions as to unjust discriminations, and is not 
authorized to fix rates.* To this end it may require the attend- 
ance of witnesses and the production of books and papers.‘ 
But its powers as thus defined are not extensive, and perhaps 
the criticism of Mr. Justice Harlan ® is justified that ‘* it has been 
shorn by judicial interpretation of authority to do anything of 
an effective character.”’ 

The anti-trust act* was passed to prohibit monopolistic com- 
binations in restraint of interstate or international commerce. 
It has been the subject of several adjudications by the Supreme 
Court, and from these it is possible to deduce the following con- 
clusions as to the effect of the legislation: (1) A restraint of 


1 Wabash &c. R. v. Illinois, 118 ‘ Interstate Commerce Commis- 
U.S. 557. sion v. Brimson, 154 U. 8. 447; 155 
2 Interstate Commerce Commission U.S. 3. 
v. Railway Co., 167 U. S. 479. 5 168 U.S. 176. 
3 Interstate Commerce Commission 6 26 Stat. L. 209. 
v. Alabama Midland Ry., 168 U. S. 144. 
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business not included in the category of interstate commerce is not 
within the prohibition of the act; ! (2) a combination which, 
although affecting interstate commerce, does not restrain it — 
‘that is does not exclude the operation of competition —is not 
within the act; ? (3) any combination which restrains interstate | 
commerce, whether such restraint be illegal at common law or 
not, is illegal under the act and may be enjoined at the suit of 
the United States, although the rates fixed by the combination 
may be reasonable and fair.® 

The importance of the last decision rendered by the Supreme 
Court under this act, accompanied as it is by the rare spectacle 
of a unanimous court, justifies more than a passing reference. 
In Addyston Pipe and Steel Co. v. United States a combination 
of iron-pipe manufacturers was enjoined from carrying out a 
contract the purpose of which was to exclude competition among 
the parties to the contract. From the opinion of Mr. Justice 
Peckham, concurred in by the whole court, we gather these 
instructive conclusions as to the powers of Congress under the 
commerce clause of the Federal Constitution and the extent to 


which it is deemed to have exercised those powers in the passage 
of the anti-trust law. 


(1) The reasons which may have caused the framers of the 
Constitution to repose the power to regulate interstate commerce 
in Congress do not affect or limit the extent of the power itself. 

(2) The power is not limited or restricted by the constitu- 
tional guaranties of private rights, such as the liberty to enter 
into contracts, under the provision that ‘‘no person shall be 
deprived of life, liberty, or property without due process of 
law.”” 

(3) On the contrary, the provision regarding the ** liberty ’’ 
of a person is itself limited by the commerce clause, and the 
power of Congress to regulate interstate commerce carries with 
it the right to enact laws forbidding persons to enter into private 


1 United States v. E. C Knight Co., Freight Assn., 166 U. S. 290; United 
156 U. S. 1. States v. Joint Traffic Assn., 171 U. 8. 

* Anderson v. United States, 171 505; Addyston Pipe & Steel Co. »v. 
U. S. 604. United States, 20 8S. C. R. 96. 
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contracts which directly and substantially (and not merely 
indirectly, remotely, incidentally, and collaterally) regulate to a 
greater or less degree commerce among the States. 

(4) Under the anti-trust act any combination which directly 
restrains the purchase, sale, or exchange of commodities among 
the several States is illegal, and if it destroys competition it must 
be held to restrain trade. The reasonableness of the restriction 
is of no consequence. 

This establishes a radical rule concerning the power of Con- 
gress over interstate commerce and a radical rule in the applica- 
tion of the provisions of the anti-trust act. It may be said to 
mark the decisive line between the rights of the individual 
under the Constitution and the rights of the public to control 
the individual for public ends. Happily it gives full force and 
effect to Congressional legislation intended to protect the people 
from monopolistic combinations and points the way toward 
future constitutional legislation. 

We must not, however, lose sight of the division between 
State and Federal authority. Taking the Knight case! at the 
one extreme and the Addyston case’? at the other, we see 
how nicely the State control and the Federal control of 

monopolistic combinations are balanced, and how difficult it 
' may be to adjust the balance in such a way as to prevent 
all the evils aimed at and at the same time keep within the 
constitutional power of each government. Congress could not 
regulate the sugar monopoly; the States could not regulate the 
iron pipe monopoly. If now, in either case, the combinations 
were to take the form of a corporation and not a trust the diff- 
culties might be increased. To be sure, if neither a State nor 
the United States would charter the corporation the scheme of 
corporate monopoly would fail. But too many States are 
bidding for such corporations to enable us to entertain the hope 
that a corporate combination cannot somewhere find a congenial 
and fostering home. And should every State refuse to welcome 
the corporation, there yet remains the possibility. of securing 
- corporate charters in foreign countries. I note, for instance, in 
the New York Tribune, for January 7, that Quebec is the latest 


1166U. 8.1. 2208. C. R. 96. 
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bidder for corporate consideration, and that a representative of 
that Province says that, ‘‘ In case of the development of drastic 
‘anti-trust ’ legislation in the United States, to go to Quebec will 
‘be the easy and perhaps only solution for many of the large 
industrial combinations in the United States.’’ No State can 
forb'd the entrance of such a corporation for international or 
interstate trade, although probably the United States could do 
so, unless restrained by some treaty provision. On the other 
hand, the United States could not forbid its entrance for manu-— 
facturing or non-trading purposes, although any State could do 
so. Hence a very harmonious scheme among the governments 
of the States and the United States would be necessary to pre- 
yent the successful operations of such corporations. 

The joint control of corporations by the States and the- 
national government, while it has led to a good many incon- 
veniences, has not heretofore seemed wholly inadequate to meet 
existing conditions. But with the present marked tendency to 
consolidate competing interests into one corporation, and with 
the present marked tendency to offer to such corporate aggrega- 
tions a favorable habitat, the question becomes a practical and 
pressing one whether the dual control heretofore exercised ought 
not to make way for an undivided control — not of interstate 
commerce, for that is already solely in the hands of Congress — 
but of corporations engaged in interstate commerce, either by 
giving to the States, if that be possible, full power over corpora- 
tions engaged in interstate commerce, or by reserving to the 
Federal government, if that be possible, full control over them. 

II. Turning now to the second possible solution of the problem 
we are met at the threshold with these questions: May Con- 
gress delegate to the States full control over corporations 
engaged in interstate commerce? May it place such corpora- 
tions in the same position as concerns their right to do business 
in a State as that occupied by non-trading corporations? May it 
enact constitutionally that a corporation engaged in interstate 
commerce shall upon entering the territory of a State be subject 
to the laws of that State, and that its right to enter the territory 
of a State shall depend upon the laws of that State? 

There is no direct authority known to me upon this point. 


196° 34 AMERICAN LAW REVIEW. 


But such authority as there is casting light upon the problem 
seems to support the thesis that Congress may grant to a State 
regulative power over interstate commerce, which, in the ab. 
sence of such legislation, the State would not possess. Thug 
where the Supreme Court had held invalid a State law authoriz. 
ing a bridge over the Ohio because such bridge obstructed nayi- 
gation, it thereafter held that a subsequent act of Congress de. 
claring such bridge to be a lawful structure superseded its 
former judgment and validated the State legislation.’ Again, 
after the Supreme Court had decided? that State legislation for. 
bidding the sale of intoxicating liquors imported into the State 
in the original package was invalid as a regulation of commerce, 
it afterwards held that a subsequent act of Congress* providing 
that such liquors should be subject to the State laws was a valid 
exercise by Congress of its power to regulate commerce and 
that the State laws thereafter operated upon and affected such 
liquors. It is true that the court is careful to say that Congress 
did not delegate thereby to the States its power to regulate in- 
terstate commerce, nor use terms of permission to the States to 
act, but that it simply removed an impediment to the enforce- 
ment of State laws created by the absence of a specific indication 
of the will of Congress. It is familiar doctrine that where Con- 
gress has not acted its silence is to be taken as an indication of 
its will that commerce shall be free. By speaking in this case 
Congress repelled this presumption and indicated how, and to 
what extent, interstate trade in a particular article of commerce 
should be restricted. But this it did by subjecting the article 
to the laws of the various States. It is obvious that Congress 
thereby gave to every State power to regulate interstate traffic 
in intoxicating liquors to the extent of prohibiting a resale in the 
original package. 

In the recent case of Scott v. Donald,’ arising under the 
South Carolina dispensary law, it was held that the law was 
invalid so far as it forbade the shipping of liquor into the State 
for the use of the consignee, because the Wilson Act did not 


1 Pennsylvania v. Wheeling and 8 The **Wilson Act,” 26 Stat. L. 318. 
Belmont Bridge Co., 18 How. 421. 4 In re Rahrer, 140 U. S. 545. 
2 Leisy v. Hardin, 135 U.S. 100. 5 165 U. S. 58, 107. 
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authorize the State law to operate until the liquor was in the 
State and at its destination. In Rhodes v. Iowa! it was held 
that the Wilson Act did not permit the State to stop the liquor 
‘at the State line or to operate upon it until it was in the hands 
of the consignee. In Vance v. Vandercook Co.’ it was held, 
under the South Carolina dispensary law, that the law as 
amended, was valid so far as it forbade the sale of original 
packages, although the State did not prohibit the sale of such 
liquors altogether, but merely regulated it. 

Another example of Congressional delegation of power to the 
States over interstate commerce is found in the act*® subjecting 
explosives in transit through a State to the laws of the State and 
authorizing States to prohibit the introduction of such explosives 
for sale or use at their discretion. A very early example of the 
same sort of legislation is found in the act of February 28, 1803,‘ 
forbidding the importation from abroad of negroes into any 
State whose laws forbade such importation. In the same way 
State quarantine laws® and State pilotage laws* have by Con-~~ 
gressional action been made operative upon international and 
interstate commerce. So also Congress has yielded to the States 
power to tax the shares of national banks.’ 

There is at present a Federal statute forbidding the importa- /’ 
tion of convict-made goods.* A similar State law forbidding the 
introduction into the State of convict-made goods has been de- 
clared unconstitutional because regulative of interstate com- 
merce.” But if, following the suggestion of Governor Roosevelt 
in his last annual message, Congress should enact that the laws 
of a State shall operate upon and affect convict-made goods 
brought from another State equally with those made and sold in 
the State, would not this be a valid method of regulating com- 
merce within the decision based upon the Wilson Act? ”° 

The civil-rights laws of the States have been held invalid so 
far as they regulate interstate commerce." But if Congress 


1170 U. S. 412. 7 U.S. Rev. Stat. 5219. 

2170 U. S. 438. ® 30 Stat. L. 211, § 31. 

° U.S. Rev. Stat., Sec. 4280. * People v. Hawkins, 157 N. Y. 1. 
4 2 Stat. L. 205. 1 In re Rahrer, 140 U. S. 545. 

5 1 Stat. L. 619. 1! Hall v. De Cuir, 95 U. S. 485. 

* U. S. Rev. Stat. 4235, 4236. 
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should provide that such laws shall operate upon and affect 
interstate commerce, would not such a law fall within the same 
doctrine ? 

If, now, Congress may enact that the laws of a State passed 
to restrict the sale of intoxicating liquors, or the dangers arising 
from the transportation and use of explosives, shall operate 
upon and affect interstate commerce, and if, as suggested, Con- 
gress may enact that the laws of a State concerning convict- 
made goods or civil rights, etc., shall operate upon and affect 
interstate commerce, is it not reasonable to hold that it 
may enact that the laws of a State concerning foreign 
corporations shall operate upon and affect those engaged in 
interstate commerce equally with those engaged in insurance! 
or bill brokerage? not held to be engaged in interstate commerce? 
It must be remembered that a corporation is not a citizen within 
the meaning of Article IV, section 2, of the Federal Constitu- 
_ tion, and all that prevents a State from controlling a foreign 
corporation is the commerce clause. If, in the exercise of its 
powers under that clause, Congress should remove the impedi- 
ment to State regulation of such corporations, there would seem 
to be no reason why the States could not protect themselves by 
their own laws against the operations of monopolistic combina- 
tions. They may do so now as to combinations, whether in the 
form of corporations or ‘* trusts,’’ created for non-trading pur- 
poses. They could do so then as to trading corporations, and 
thus a very complete scheme of State control over corporations 
could be worked out. 

To sum up: A corporation has no inherent right to go into 
another State than that of its origin. The only corporations 
that escape this rule are those engaged in interstate commerce 
(or those chartered by Congress, which are not now under con- 
sideration). Congress, in the exercise of its powers to regulate 
commerce among the States and with foreign nations, may 
remove the impediment to the operation of State laws upon such 
commerce. It may, therefore, remove the impediment to the 
operation of State laws upon corporations engaged in interstate 
or international commerce. This would commit the control of 


1 Paul v. Virginia, 8 Wall. 168. 2 Nathan v. Louisiana, 8 How. 73. 
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all domestic and foreign corporations in any State to the legisla- 
ture of that State. 

III. Turning now to the third possible solution of the problem, 
- we face the inquiry whether the United States may, under the 
Federal Constitution, limit the right of corporations to engage 
in interstate commerce to corporations created by Congress, and 
thus take to itself the entire practical control of such corporate 
enterprises. 

There are, perhaps, three ways -in which Congress could 
effectively exercise a power to restrict or destroy the business 
of State corporations engaged in interstate commerce. (1) It 
might forbid to such corporations as fall within a definition of 
monopely the use of the mails. (2) It might tax State cor- 
porations upon their interstatecommerce. (3) It might directly 
prohibit State corporations from engaging in interstate com- 
merce. 

Congress has exercised the right to exclude from the mails 
letters or circulars concerning lotteries or other enterprises in 
which there is the element of chance,’ and this legislation has 
been held constitutional.? It has exercised the right to prohibit 
the carriage of indecent publications and articles in the mails or by 
interstate carriers.* It has forbidden the transportation of dis- 
eased cattle or meat or cattle or meat which has been exposed to 
infection.* All of these acts are a proper exercise of the Federal 
police power. But it is now clear that the police power is not con- 
fined to the protection of health or morals or safety, but extends 
to the protection of the reasonable and convenient exercise of 
private rights.° Why, then, may not Congress denounce monop- 
olistic combinations, whether in the form of corporations or not, ~ 
as a hindrance to such rights, and deny to such combinations the 
use of the mails? If it may denounce gambling contracts into 
which persons voluntarily enter, and forbid such contracts to be 
made or executed by the use of the mails, a fortiori it may de- 
nounce a monopoly which compels the people at large to buy 


' Act of September 19, 1890; 26 5 25 Stat. L. 496; 29 Stat. L. 512. 
Stat. L. 465. 423 Stat. L. 31; 26 Stat. L. 1089. 

2 In re Jackson, 96 U.S. 727; In re 5 Lake Shore & Mich. So. Ry. v. 
Rapier, 148 U. S. 110. Ohio, 178 U. 8. 285. 
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the necessaries of life at a price fixed by the monopoly, and may 
deny to it the use of the mails. 

In like manner, Congress has exercised its power of taxation 
to render impossible, because unprofitable, the continuance of a 
business by a State corporation over which Congress desired to 
assume the control vested in it by the Federal Constitution. 

When the national government determined to suppress the 
evils arising from the want of uniformity and adequate control 
in the laws of the various States authorizing or permitting the 
issue of circulating notes as a medium of exchange, it resorted 
to the expedient of providing for the formation of banking cor- 
porations under a Federal law and the reorganization of State 
banking corporations under the Federal law, and supplemented 
this legislation with a tax on the issues of State banks which ren- 
dered it impossible for them to continue their issues at a profit. 
This legislation was sustained as within the constitutional powers 
of Congress.’ And it was held that it required no concurrent 
action on the part of the States to enable the State corporations 
to reorganize as Federal corporations.? 

The logical result of this decision was recognized by the court. 
Mr. Justice Nelson, in dissenting from the judgment of the 
court in Veazie Bank v. Fenno,’ pointed it out very distinctly 
in these words: ‘* It is true that the present decision strikes only 
at the power to create banks, but no person can fail to see that 
the principle involved affects the power to create any other de- 
scription of corporation, such as railroads, turnpikes, manufac- 
turing companies, and others.”’ 

The legislation in question, supplemented by the decision that 
it is a valid exercise of the Federal power, suggests the method 
of securing a uniform Federal control of corporations engaged 
in interstate commerce. A national act which should provide 
for the incorporation of trading companies and the reorganiza- 
tion of State trading corporations under the Federal act, supple- 
mented by a tax upon the interstate business of the State cor- 
porations, would lead to a uniformity similar to that attained in 

1 Veazie Bank v. Fenno, 8 Wall. 2 Casey v. Galli, 94 U.S. 673. 
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the case of banks of issue, and would place all such interstate 
business, so far as it is carried on by corporations, strictly within 
the control of the Federal power. 

But would such legislation be constitutional? I believe that 
it would, and for the following reasons :— 

First. The power to regulate interstate commerce is unques- 
tionably confided exclusively to Congress, and is restricted, if at 
all, by Congressional acquiescence in the exercise of a concur- 
rent power by the States so far as that operates for merely local 
purposes and is not designed to regulate, and does not directly 
regulate, such commerce.! 

Second. Where Congress is given a power it is given the sup- 
plementary power ‘* to make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers,’’? 
and this includes the power to create such corporations or 
agencies of the government as may be deemed necessary.* In 
the exercise of this power Congress has created banking cor- 
porations; ‘ railroad and telegraph companies;* bridge com- 
panies; the Nicaragua Canal Company;’ savings and trust 
company ; ® insurance company, though perhaps this was while 
acting as a legislature for the District of Columbia,’ and perhaps 
other corporations. 

It has been held that the States cannot tax such corporations 
without the consent of Congress,” and that under the act of 
March 3, 1875, they are entitled to remove their causes into the 
Federal courts," though doubtless Congress could deny them this 
right if it thought fit. 


1 Gibbons v. Ogden, 9 Wheat. 1; 41 Stat. L. 191; 12 Ib. 665; 13 Ib. 
Brown v. Marryland, 12 Wheat. 419; 99; 21 Jb. 66; 22 Jb. 162; Rev. Stat., 
Cooley v. Port Wardens, 12 How. 299; p. 992. 

The License Cases, 5 How. 504; Coun- 512 Stat. L. 489; 18 Jb. 365; 14 
ty of Mobile v. Kimball, 102 U.S. 691; Jb. 292; 16 Ib. 573; 17 Ib. 59. 

Bowman v. Chicago & N. W. Ry., 125 6 26 Stat. L. 268. 

U. 8. 465; Leisy v. Hardin, 185 U.S. 7 25 Stat. L. 673. 
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Addyston Pipe & Steel Co. v. United 9 13 Stat. L. 428; 27 Ib. 29. 

States, 20S. C. R. 96. 10 California v. Pacific R. R. Co., 127 
* Const. Art. I, Sec. 8, subs. 18. U.S. 1. 
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Such corporations might, and probably would, do a domestic 
business within the States, but if so they would be subject to the 
rule that where Congress creates a corporation and remains 
silent as to its merely domestic business, its silence is equivalent 
to a declaration of intention that the corporation should be 
subject to State laws as to such domestic business.! 

Third. A tax upon the commercial operations of corporations 
engaged in interstate commerce is not a direct tax, for it is not 
a tax upon real or personal property or upon the income derived 
from real or personal property. In Pollock v. Farmers’ Loan 
and Trust Company? the majority of the court, while holding a 
tax on the income of realty and personalty a direct tax, are 
careful to state that ‘* we do not meantosaythatanact * * * 
might not lay excise taxes on business, privileges, employments, 
and vocations.’’ In Nicol v. Ames,’ the court held the stamp 


~tax on sales made at an exchange or board of trade to be an in- 


direct tax or excise and not a direct tax on the property sold or 
on the members who engaged in the business, although the tax 
is measured by the value of the property sold. The same case 
held further that the tax was not objectionable for want of 
uniformity. It is true the court places its decision upon the 
ground that it is a tax upon the facilities offered at exchanges, 
and suggests that a tax upon a sale made in any place would be 
practically a tax upon property, because taking no notice of any 
kind of privilege or facility. But the privilege or facility offered 
to a corporation to engage in interstate commerce is of two 
kinds: First, the privilege to be a corporation, which is derived 
from the State and cannot be taxed by the Federal govern- 
ment, and, second, the privilege to engage in interstate com- 
merce, which is beyond the control of the States and within the 
control of Congress, and may therefore be taxed by the power 
that confers or permits it. This offers, it seems to me, the 
basis of classification which is necessary to the laying of such a 
tax and brings the case into harmony with the leading cases on 
Federal taxation.‘ 


1 Reagan v. Mercantile Trust Co., 3173 U. 8. 509. 
154 U. S. 413; Smyth v. Ames, 169 4 Veazie Bank v. Fenno, 8 Wall. 
U.S. 466, 519-522. 533; National Bank v. United States, 
2 158 U. S. 601, 637. 101 U. 8.1; Scholey v. Rew, 23 Wall. 
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Practical difficulties might arise in determining when an article 
sold by a corporation has become a part of interstate commerce, 
~ and so the transaction one subject to the privilege tax ; but this 
difficulty is no greater than that now experienced in determining 
the same question where the right of a State to tax or regulate 
interstate commerce is questioned.! 

Probably Congress might, if it saw fit, act directly by pro- 
hibiting State corporations from engaging in interstate com- 
merce. It must be remembered that a corporation has no rights 
outside of the State of its origin except such rights as the State 
into which it goes is pleased to grant to it, except that the State 
into which it goes cannot deny it the right to engage in inter- 
state commerce, because the State has no power over such 
commerce. In other words, it is not the strength of the corpo- 
ration but the impotence of the State that enables the corpora- 
tion to do such business within the territory of the State. But 
the national government has precisely the power which is denied 
to the State. To it is committed the power to regulate inter- 
state commerce. It therefore may do what the State may not 
do, forbid a corporation to engage in interstate commerce. It 
cannot be that in the division of powers anything has been lost. 
If the State has lost, the nation has gained. If the corporation 
could have been prevented from entering another State before 
the Constitution was in effect, the power to prevent it must still 
be lodged somewhere, unless it has been expressly denied by the 
Constitution to both State and nation. No such denial of the 
power can be found in that document. Therefore, since the - 
States have no longer the power to prevent a corporation from 
engaging in interstate commerce, the nation must have become 
the recipient of the power by the very terms of the pro- 
vision that impliedly denied it to the States. I am unable to see — 
any escape, therefore, from the conclusion that Congress, under — 
the power to regulate commerce among the States, may fix the 
terms on which corporations may conduct such business or may 


331; Pollock v. Farmers’ Loan and 419; Brown v. Houston, 114 U. 8. 
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prohibit them from engaging in it at all. If this be not true, 
~\ then a single State maycreatean artificial being thatis nota citizen 
of any State (save merely for jurisdictional purposes) or of the 
United States, and which no other State or States, nor yet the 
United States, can control when it passes outside of the State of 
its origin. It is impossible to hold that one State can thus foist 
upon the other States and upon the United States an ungovern- 
able creature of this sort, a legalized and irresponsible Frank- 
enstein. 

Whether, finally, we are to go on under the present system of 
dual control, or whether we are to have a system of exclusive 
State control, or whether we are to have a system of exclusive 
Federal control, seems to be within the province of Congress to 
decide. The present system rests upon a long development and 
commends itself to the conservative and the cautious. Whether 
it is satisfactory or can be made so, is for the economists and 
statesmen to determine. The system of exclusive State con- 
trol would doubtless lead to different results in different States, 
and while it might create some confusion and inconvenience, 
and even hardship, it would eventually furnish a basis for a 
comparative study of the differing experiments. Whether this 
loss in uniformity would overbalance the gain from diversity I 
do not pretend to say. I merely point out that such diversity 
would furnish the data for a later movement looking toward 
uniformity in case such a movement should later seem desir- 
able. The system of exclusive Federal control would seem, 
perhaps, the logical outcome of the constitutional provision 
giving to Congress the power to regulate interstate commerce. 
Iam even disposed to think that it will be the ultimate solu- 
tion of the present problems. Whether the time is now ripe 
for it, or whether we need rather to proceed first with tenta- 
tive experiments under one of the other two methods, is a 


question upon which we may well hear more before we make 
haste to decide. 
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The seizure, by a British vessel, of American flour, in Delagoa 
Bay, which the captors claim was destined for use by the Boer 
army, changes the above question from a purely academic to an 
intensely practical one. 

Perhaps no question of international law has been prolific of 
more disputes than that of neutral rights. The intensity of 
feeling and desire for advantage incident to war are apt to cause 
belligerents to overlook neutral rights, and in their zeal to crip- 
ple an immediate enemy, to forget that they in return will be- 
come neutrals and be transfixed by weapons of their own forging. 
Yet it often happens that in politics as in optics the object near- 
est to the eye subtends the largest angle. In determining the 
legal answer to this as to other questions of international law, 
there are four sources of material from which we may draw, to 
wit, precedents, treaties, opinions of eminent international law 
writers, and decisions of courts. The action of the British in 
the present case is not without precedent and particularly in the 
history of their own country. In 1597, Queen Elizabeth would 
not allow the Poles and Danes to furnish Spain with provisions, 
alleging that ‘* according to rules of war, it is lawful to reduce 
an enemy even by famine, with the view of obliging him to sue 
for peace.’’ In other words nations are to be starved into their 
senses. In 1625, Charles I. issued a proclamation notifying 
‘* all manner of persons of all conditions that shall send or come 
into Spain, Portugal, Burgundy, or any other of the said King 
of Spain’s countries, or dominions, any manner of grain or other 
victuals the same shall be seized by his Majestie’s ships and the 
goods duly forfeited for the benefits of his Majesty.’’ In 1646, 
the United Provinces published an edict prohibiting neutral 
nations from carrying either provisions or any other merchan- 
dise to Spain, because the Spaniards ‘‘ after having, under the 
appearance of commerce, allured foreign vessels to their ports, 
detained them and made use of them as ships of war.’?” From 
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the fact that they felt it necessary to offer an excuse for their 
action, it will readily be inferred that this was not in accord with 
the law of nations as understood at that time. 

In 1793, the French Convention declared ‘‘ that cargoes of 
neutral ships consisting of grain and destined for a hostile port, 
might be seized for the use of France’’ on the principle of pre- 
emption, thus giving assent to the doctrine of occasional contra- 
band, or contraband according to circumstances. This doctrine 
received its widest extension in the war of England against 
revolutionary France. The British representative to our gov- 
ernment claimed that by the law of nations all provisions were 
to be considered contraband in the case where the depriving the 
enemy of these supplies was one of the means employed to 
reduce him to reasonable terms of peace; and that the actual 
situation of France was such as to lead to that mode of distress- 
ing her, inasmuch as she had armed almost all of the laboring 
class of people for the purpose of supporting hostilities against 
all the governments of Europe. 

In 1885, the doctrine was revived to its fullest extent by 
France during her hostilities with China by declaring shipments 
of rice to any ports north of Canton to be contraband of war. 
The pretension was resisted by Great Britain on the ground that, 
though in particular circumstances provisions may acquire a 


contraband character, they cannot in general be so treated. In . 


answer, the French government alleged that a special circum- 
stance of such kind as to justify its action was supplied by the 
fact of the importance of rice in feeding of the Chinese popula- 
tion as well as of the Chinese armies. Thus advancing the 
untenable doctrine that articles become contraband, not only by 
their importance in military and naval operations, but also by 
the degree in which interference with their supply will put 
stress upon the non-combatant population. Lord Granville on 
behalf of the British government promptly notified France that 
his government would not consider itself bound by the decision 
of any prize court which would give effect to the doctrine put 
forward by France. In commenting upon Lord Granville’s 
attitude in this case, Holtzendorff says: —. 

‘*Man kann Lord Granville nur dankbar sein, dass er gute 
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Recht der Neutralen so entscheiden gegen franzésische willkiir 

vertheidigt hat.’’ Fortunately or unfortunately no opportunity 
was afforded for learning whether the French courts would 
have upheld the views of the political branch of their govern- 
ment, as no seizure was made during the remainder of the war; 
shipments of rice it would seem were entirely stopped by fear 
of capture. This, so far as we can find, is the last time the 
question had been raised until the present war between the 
British and the Boers. So much for precedents. 

The more important treaties on the subject are those made 
between Great Britain on the one side and Russia, Spain, Por- 
tugal, and Austria on the other, which restricted the conveyance 
from their respective ports into France of naval and military 
stores and provisions, whether cereal grains, salt fish, or other 
articles. The purpose of these was clearly to starve sense into 
France. England and the United Provinces having agreed in 
the Treaty of Whitehall, signed on the 22d of August, 1689, to 
notify all States not at war with France that they would attack 
any ship bound to or coming from any port of that kingdom, 
and that they beforehand declared every such ship to be lawful 
prize. Sweden and Denmark, from whom some ships had been 
taken, entered into a counter-treaty in 1693, for the purpose of 
maintaining their rights and procuring just satisfaction, and the 
two maritime powers, being convinced that the complaints of the 
two crowns were well founded, did them justice. 

As between Great Britain and the United States, the treaty of 
1795, better known as Jay’s Treaty, contains an admission that 
provisions and other articles not generally contraband, might 
become such according to the existing law of nations, but pro- 
vides that if seized they-shall be paid for, or, in other words, 
allows, as between the contracting parties, of the practice of 
preémption. We quote the following from Art. XVIII, of the 
treaty: ‘* Whereas, the difficulty of agreeing on the precise cases 
in which provisions and other articles of contraband may be 
regarded as such, renders it expedient to provide against the 
inconveniences and misunderstandings which might thence 
arise, * * * whenever any such articles so becoming con- 
traband according to the existing law of nations shall for that 
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reason be seized, * * the captors, or, in their default, the 
government under whose authority they act, shall pay the full 
value, with a reasonable mercantile profit thereon together with 
the freight, and also the damages incident to such detention.” 
The difficulty with this treaty is that the expression ‘‘ becoming 
contraband according to the existing law of nations,’’ is not 
defined in the treaty, but is left an open question; and here, as 
often happens in international law, there is by no means unan- 
imity of agreement as to the construction of terms. 

The following are the opinions of the ablest text-writers: 
Grotius divides ‘* Things in the hands of those who are not 
enemies, into such as have a use in war alone, such as have no 
use in war, and such as have a use in war and aside from war ;”’ 
he says, ‘* that in regard to this third class of articles, ancipitis 
usus —if I cannot defend myself except by intercepting what is 
sent, necessity gives us a right to intercept it, but under the 
obligations of restitution except there be cause to the contrary.” 
This classification by Grotius has, in substance, been followed 
even to the present time, but his deductions have not, the 
variations being sometimes in one direction and sometimes in 
another. 

Vattel, writing in the middle of the eighteenth century, says: 
‘¢ That the commerce of neutral nations may subsist in as great 
a degree of freedom as is consistent with the laws of war. There 
are certain rules to be observed, on which Europe seems to be 
generally agreed: The first is carefully to distinguish ordinary 
goods which have no relation to war from those which are pecu- 
liarly subservient to it. Neutral nations should enjoy perfect 
liberty to trade in the former. The belligerent powers cannot 
with any reason refuse it, or prevent the importation of such 
goods into the enemy’s country; the care of their own safety, 
the necessity of self-defense, does not authorize them to do it 
since these things will not render the enemy more formidable. 
An attempt to interrupt or put a stop to this trade would be a 
violation of the rights of neutral nations, a flagrant injury to 
them ; necessity being the only reason which can authorize 


any restraint on their trade or navigation to the ports of the 
enemy. 
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«‘ Commodities particularly useful in war and the importation 
of which to the enemy is prohibited are called contraband goods, 
Such are arms, ammunition, timber for ship-building, every kind 

of naval stores, horses, and even provisions in certain junctures, 
when we have hopes of reducing the enemy by famine.”’ 

Ortolan insists that provisions can never be considered con- — 
traband.} 

Heffter maintains that in regard to doubtful articles, belliger- 
ents can take measures against neutrals exporting them only 
when a destination for the enemy’s government and military 
forces can be ascribed to them on sufficient grounds.” 

Hautefenille contends that no product of use in peace or war 
both, can in any case be contraband.® 

Martens says that ‘* where no treaties intervened, the powers 
of Europe, when they were neutral, maintained before 1780 (the 
date of the first armed neutrality) that only articles of direct 
use in war could be considered and treated as contraband by 
belligerents.’’ ¢ 

Holtzendorff we have already quoted in another place. 

Woolsey, the great American international law writer, says: 
‘The harshness of the doctrine of occasional contraband brought 
into favor the rule of preémption, which was a sort of compro- 
mise between the belligerents (if masters of the sea) and the 
neutrals. The former claimed that such articles should be con- 
fiscated, the latter that they should go free. Now, as the bellig- 
erent often wanted these articles and at least could hurt his 
enemy by forestalling them, it came nearest to suiting both 
parties if when they were intercepted on the ocean, the neutral 
was compensated by the payment of the market price, and a fair 
profit. This rule, which was more especially applied by 
English prize courts shortly after the French Revolution, would 
be a relaxation of the severe right of war, if the doctrine of 
occasional contraband could be established, and as such be a 
concession to neutrals.’’ > 

Wheaton seems to think that provisions can only be contra- 
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band when sent to ports actually besieged or blockaded, and 
Bluntschli declares that this is undoubtedly the case. 

Calvo, the great Swiss international law writer, says in the 
last edition of his work that, ‘* we believe it an established 
principle that commerce in eatables (denrees alimentaires) re- 
mains essentially free in time of war.’’! 

Hall, the greatest English international law writer, says: 
*¢ The topic of the admissibility of provisions in general to the 
list of contraband of war may be put aside as one which is not 
open to serious argument. Further than this it cannot be 
doubted for a moment, not only that the detention of provis- 
ions bound even to a port of naval equipment is unauthorized 
by usage, but that it is unjustifiable in theory. To divert food 
from a large population when no immediate military end is to 
be served, because it may possibly be intended to form a por- 
tion of supplies, would be to put a stop to all neutral trade in 
innocent articles. But writers have been satisfied with a broad 
statement of principle, and they have overlooked an exceptional 
and no doubt rare case, in which, as it would seem, provisions 
may fairly be detained or confiscated. If supplies are con- 
signed directly to an enemy’s fleet, or if they are sent to a port 
where the fleet is lying, they being in the latter case such as 
would be required by ships and not ordinary articles of import 
into the port of consignment, their capture produces an analo- 
gous effect to that of commissariat trains in the rear of an army. 
Detention of provisions is almost always unjustifiable simply 
because no certainty can be arrived at as to the use which will 
be made of them;. so soon as certainty is in fact established, 
they, and everything else which directly and to an important 
degree contributes to make an armed force mobile, become 
rightly liable to seizure. They are not less noxious than arms; 
but except in a particular juncture of circumstances their noxi- 
ousness cannot be proved.”’ ? 

The decisions of the courts are more or less conflicting, the 
French courts taking the view that provisions are in no case to 
be treated as contraband. The English courts have held the 


1 Droit International, IV., 25. 2 International Law, Part IV., Chap. 
V, p. 689. 
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opposite view. In 1673 it was expressly asserted by Sir B. 
Wiseman, the King’s advocate, upon a formal reference to him, 
that by practice of the English Admiralty, corn, wine and oils 
‘were liable to be deemed contraband. ‘‘I do agree,’’ says 
he, reprobating the regulation that had been published and 
observing that rules are not to be so hardly laid down as to press 
upon neutrals, ‘‘ that corn, wine and oil will be deemed contra- 
band.”’ 

In 1747, in the Jonge Andreas, butter going to Rochelle 
was condemned. Salted cod and salmon were condemned 
as contraband in the Jonge Frederick, going to Rochelle 
in the same year. In 1748, in the Joannes, rice and salted her- 
rings were condemned as contraband. In the ‘* Jonge Mar- 
garetha,’’ 1 1799, the High Court of Admiralty, in a judgment 
given by Sir W. Scott, England’s greatest admiralty judge, it 
was decided that a cargo of cheese captured on a voyage from 
Amsterdam to Brest was contraband. After adverting to the 
fact, that was notorious to all Europe at this time, that there 
was, in the port of Brest, a considerable French fleet in a state 
of preparation for sallying forth on a hostile expedition; and 
that the cheeses were such as were exclusively used on French 
ships of war; in support of the decision he states in his opinion 
that ‘*the most important distinction is whether the articles 
were intended for the ordinary use of life, or even for mercan- 
tile ships use, or whether they were going with a highly probable 
destination to military use? Of the matter of fact on which the 
distinction is to be applied, the nature and quality of the port to 
which the articles were going is not an irrational test; if the port is 
a general commercial port, it shall be understood that the articles 
were going for civil use, although occasionally a frigate or other 
ships of war may be constructed in that port. Contra,if the great 
predominant character of the port be that of a port of naval mili- 
tary equipment, it shall be intended that the articles were going 
for military use, although the merchant ships resort to the same 
place and although it is impossible that the articles might have 
been applied to civil consumption; for it being impossible to 
ascertain the final use of an article ancipitis usus it is not an 


1 1 Ch. Rob. 189. 
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injurious rule which deduces both ways the final use from the 
immediate destination; and the presumption of a hostile use, 
founded on its destination to a military port, is very much 
inflamed, if, at the time the articles were going, a considerable 
armament was notoriously preparing to which a supply of these 
articles would be eminently useful.’’ 

In the case of the ‘*Commercen,’’! it was decided by the 
Supreme Court of the United States, Justice Story delivering the 
opinion, that ** By the modern laws of nations, provisions are 
not, in general, deemed contraband, but they may become so, 
although the property of « neutral, on account of the particular 
situation of the war, or on account of their destination. If 
destined for the ordinary use of life in the enemy’s country, 
they are not in general contraband; but it is otherwise if des- 
tined for military use. Hence, if destined for the army or navy 
of the enemy, or for his ports of naval or military equipment, 
they are deemed contraband.’’ The facts in this case are that 
a Swedish vessel was captured on the 16th of April, 1814, by the 
private armed Schooner Lawrence, on a voyage from Limerick 
in Ireland to Bilboa, in Spain. Tbe cargo consisted of barley 
and oats, the property of British subjects, the exportation of 
which is generally prohibited by the British Government; and 
as well by the official papers of the Custom House as by the 
private letters of the shippers, it appears to have been shipped 
under the special permission of the British Government for the . 
sole use of his Britannic Majesty’s forces then in Spain. The 
goods were declared contraband. 

In the case of the ‘ Peterhoff,’’? it was decided by the 
Supreme Court of the United States in 1866, that non-contra- 
band goods belonging to the owner of contraband on board the 
same ship are subject to confiscation. 

Chief Justice Chase in delivering the opinion of the court said: 
*¢‘ The classification of goods as contraband or not contraband has 
much perplexed text-writers and jurists. A strictly accurate and 
satisfactory classification is perhaps impracticable; but that 
which is best supported hy American and English decisions may 
be said to divide all merchandise into three classes, the first con- 


1 1 Wheat. (U. S.) 382. 2 6 Wall, (U. S.) 28. 
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sists of articles manufactured and primarily and ordinarily used 
for military purposes in time of war; the second, of articles 

which may be and are used for purposes of war or peace, accord- 
ing to circumstances ; and the third, of articles exclusively used 
for peace purposes. Merchandise of the third class is contra- 
band only when actually destined to the military or naval use of 
the belligerents.’’ 

From the above precedents, treaties, opinions of text-writers 
and decisions of courts, selected, not because they favor the one 
side or the other, but because they throw light on the question 
at issue, we discover a definite tendency toward an increase of 
neutral rights. This is due partly to the increased ratio of neu- 
tral to belligerent trade and partly to a general desire to amelio- 
rate the harsh conditions of war which has manifested itself in 
many directions and particularly as regards non-combatants. So 
that in the present stage of development of international law 
the weight of authority is clearly against considering food-stuffs 
as contraband of war; and it is doubtful if neutrals will ever per- 
mit the opposite rule to be revived, —their opposition to it on 
the ground of both sentiment and interest is too strong. If the 
above conclusion is correct, the British are not warranted in 
holding the American flour, even though willing to pay for it, 
unless they can prove clearly that it was destined for the Boer 
army or can justify their action on the ground of necessity as 
set forth in the cases of ‘* The Caroline,’’! «* The Trent,’’ and 
“The Virginius.:’ If, on the other hand, flour is contraband, 
the British are warranted in holding it and all that the United 
States can claim is that it be paid for according to the provisions 
of the treaty of 1794.” 


Epwin Maxey. 
Aurora, ILL. 


1 Lush. 334. 


2 Since the above was written the 
British have chosen, either on the 
ground of law or policy, to release the 
cargo of American flour, thus conced- 
ing that the facts would not justify 
them in insisting that it was contra- 


band under the existing circumstances. 
But as their answer to the question 
of contraband is evasive, it is difficult 
to say whether or not they would con- 
sider themselves bound by this prec- 
edent in case of a great naval war to 
which they were a party. 
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LEGAL EDUCATION AND LAW PRACTICE. 


Among the remarkable changes which have taken place in 
every direction during the closing century there are none more 
important than those in methods of education. The chief aim 
of every forward movement is to create a desire for knowledge 
and to furnish material and opportunity for satisfying it. Prac- 
tice is combined with theory wherever possible, to insure 
thoroughness and balance. We hear the rumble of heavy 
machinery in colleges where engineering is taught, and find the 
student of chemistry almost as frequently in the laboratory as in 
the lecture room. To-day a degree in science or medicine indi- | 
cates that its possessor is a practical well-trained man. In law 
alone does it remain the insignia of the theorist. 

In the eagerness and desire to foster the purely scientific 
study of law the grave danger has arisen of neglecting the neces- 
sary technical training, which is left to be acquired elsewhere. 
Upon the authority of the President of Yale University ‘ the 
standard professional schools of to-day no longer undertake to 
cram the student with details which they would otherwise learn 
in their professional work, but to train them in the general 
principles of their subject, and teach them things they could not 
otherwise learn.’’ This, he states, is the better system which 
has been developed from the times when ‘* schools were gene- 
rally places for purely technical education and men studied the 
particular things they were expected to know in after life. They 
learned law or theology or medicine in the lecture room in very 
much the same fashion that they would have learnt it in the 
office or study of some professional man.’’ 

Change is not necessarily progress, and the course of training 
above outlined is a step backward and against the trend of the 
times. It is an endeavor to adapt the English academic course 
to the professional needs of the American law student. 

To men who begin active practice immediately after leaving 
college a legal education in its broadest sense includes not only 
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a knowledge of principles, but also of methods, and the true 
function of a University is toteach both. As Professor Gardner 
of the Illinois School of Law aptly states: ‘* Men in law schools 
intend to practice law. They should be equipped for their pro- 
fession. Their training should be a practical training. It 
should have constantly in view the office and the court room, 
not the study and the library.’’ 

No one will question the high character of the scientific train- 
ing which a law student receives who attends a college of 
repute. He is stimulated, interested and broadened, and learns 
the science of jurisprudence incomparably better than he could 
anywhere else. The great weakness is the neglect of instruc- 
tion in methods and professional technique. Yet upon these 
will depend in great measure the opportunities to shine in cases 
of high importance. Young lawyers do not become jurists in a 
day and the wide gulf between the two classes is bridged by 
years of unremitting toil and proven efficiency in small matters, 
in many of which no opportunity for training has been afforded. 
Obvious as the necessity is an important part of the knowledge 
which a young lawyer needs first and needs most is not taught 
in our universities. 

There is nothing that he will more certainly be called upon 
to do than to organize an office. Where can he best prepare 
for this? Not in a business college, because law routine is not 
taught there. The only place where such knowledge can be 
acquired is a law office. If all law offices were worked in ac- 
cordance with the best known methods there would be no ground 
for complaint, but this is not the case. Offices differ almost as 
greatly as individuals. The best offices do not care to take 
students. They prefer to pay clerks, well trained in the line of 
work allotted to them. It is considered no part of the duties of 
these clerks to instruct men who naturally wish to learn a little 
of everything and who usually leave about the time they become 
useful. The student, quick to notice that information is with- 
held or grudgingly given, too often settles down to some routine 
task and finishes his term of apprenticeship very little wiser 
than when he commenced it, so far as knowledge of higher class 
office work is concerned. If the seeker after practice in methods 
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gets into an office where little business is done his experience 

must necessarily be proportionate, and when, as not infrequently 
happens, it is a ‘* loose and disorderly ”’ office, or one where an 
antiquated system prevails, he learns much that he will be wise 
to forget as quickly as possible. There are some offices where 
men get such a training as fits them for their future, but these 
are the exception rather than the rule, and not even in the best 
offices does the practical training equal in excellence the theoret- 
ical training which a man receives in college. : 

Why should not law-teaching universities extend their boun- 
daries and instruct in methods and technique as well as theory? 
Attached to every school of law there should be a technical de- 
partment, including a ‘‘ model office,’’ where all the details of 
routine may be learned from the keeping of a call book to the 
making of a trust account. Habits of neatness, order and 
thoroughness would be imparted at such a place; every difficulty 
of the student removed, and it would be a stimulus to high en- 
deavor to know that the corner-stone of his future professional 
life was being well and truly laid. Instead of long hours of 
junior clerk’s work in a busy office or acquiring habits of idle- 
ness in aslow one, it would be the student’s own fault if every 
minute of his time was not profitably employed. What office 
could afford such a varied and systematic training as would be 
possible in such a department of a law faculty? 

Next toa thorough knowledge of office routine a general 
acquaintance with mercantile usages and customs is admittedly 
most serviceable to the young student or lawyer. Almost every 
successful business man has a good knowledge of law, and 
reasonably or unreasonably expects his lawyer to be thoroughly 
acquainted with business methods. He comes to the lawyer for 
advice for which he has to pay, and if his intended counselor 
shows weakness regarding the general usages of trade he will be 
apt to consult a more experienced practitioner. It is suggested 
that this difficulty can be best overcome by the organization in 
law schools of a special course of ten or more lectures to be 
delivered by business men engaged in different departments of 


trade or commerce. Such a course would make better students 
and abler lawyers. 
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The question of student’s note-taking is also worthy of con- 
sideration. Much depends upon careful training in this direc- 
_tion, and its value cannot be overestimated. Itstrengthens the 
faculties of judgment and discrimination as nothing else can do. 
The mental operation involved in extracting the essence of a 
lecture does not cease when the law student leaves college. The 
acquired habit of sifting the chaff from the wheat will stand him 
in good stead when worthy clients seek his aid and insist upon 
telling him the whole story. More important still, good note- 
taking enables him to deal more effectively with the arguments 
of his opponents when engaged in court. Students who borrow 
notes for examination purposes forget that a lawyer is a note- 
taker throughout his entire career, and that class note-books 
give a good horoscope of their taker’s professional future. The 
vital importance of this branch of work should be impressed 
upon all students by a thorough, compulsory training, com- 
mencing on the first day in college and never ceasing until they 
have proven themselves proficient. Many methods of bringing 
about this result will suggest themselves to the competent 
instructor, and the help students would receive from an oppor- 
tunity to compare their notes with a synopsis prepared by the 
lecturer should not be overlooked. 

Another matter which might also with advantage form part of 
a first-year course is the cultivation of a style of plain narration. 
The student should be taught to present facts in proper sequence, 
and in a manner simple, clear, and strong. That this is a 
somewhat neglected art among young lawyers, the visitor to our 
courts can testify. It has been suggested that the cause of the 
evil lies in the fact that moot court practice starts the novice ‘in 
the middle, as he begins to argue before he can makeja lucid 
statement. This defect could be entirely overcome by univer- 
sity instruction, for although it is not within the power of every 
man to make a speech that will thrill a legislature or move a 
jury to tears, it is possible by perseverance and well directed 
practice to acquire a clear forcible style. 

Given competent legal knowledge, ability to grasp important 
points, and mastery of the art of clear exposition, the embryo 
lawyer has reached the royal road to pleading, conveyancing and 
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drafting in all its forms. There are no difficulties in the way of 
a man who knows what he ought to say and how to say it. 

In short, for professional purposes, the need of the law 
student is a sound, well-balanced training; thorough rather than 
brilliant. No architect would rear a fine structure without being 
sure of its foundation and of every prop and support in the 
building. Why should not the law professor be also careful to 
test the progress of his pupils and before lecturing on the higher 
branches of law assure himself that the foundation of elementary 
technical knowledge is one upon which ambition may safely 
build. 


_ ALBERT SwINDLEHURST. 


MONTREAL, CANADA. 
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THE LAW OF THE BOOK OF MORMON.! 


The Book of Mormon constitutes the scriptures of one of 
the least educated sects of Christendom. Its doctrines have 
several times come before the United States courts, once before 
the English courts.?, The book was first published in 1830, and 
there have been numerous reprints, generally at Salt Lake City, 
or Liverpool, apparently the headquarters in Europe of ‘ The 
Latter Day Saints.’’ The earlier editions are not divided into 
verses. Such division was first made by Orson Pratt, and is 
adopted in later editions. Another book of quasi-authority, 
something like the Talmud in respect of the Old Testament, is 
The Book of the Doctrine and Covenants of the Church of Jesus 
of Latter Day Sgints selected from the Revelations of God.* 
In addition muchinformation may be found in two works by 
Elder George Reynolds.‘ 

From Elder Reynolds are derived the following brief state- 
ments of history: ‘*The Book of Mormon is the record of 
God’s dealings with the peoples of ancient America from the 
age of the building of the Tower of Babel to 421 years after 
the birth of Christ.’’5 ‘* There inspired record closes ; thence- 
forth we have nothing but uncertain tradition until the veil was 
withdrawn by the discovery of America.’?* Mormon was said 
to have been born in A. D. 311. The word is also the name of 
the region near the city of Lehi-Nephi, supposed to have been 
in the modern Ecuador. The genésis of the book is thus de- 
scribed. Joseph Smith, when a youth of eighteen, in 1823, 
was directed by an angel appearing in a vision to dig up certain 
brass plates deposited at Cumorah, near Palmyra in the State 


1 Reprinted from the Law Maga- * The Story of the Book of Mormon 
sine and Review (London). (Salt Lake City, 1888); Dictionary of 
2 Hyde v. Hyde (1866,) L.R.1P.& the Book of Mormon (ibdid., 1891). 
M. 130. 5 Reynolds’ Story, ad init. 
3 Ist Ed. 1833. ® Dictionary, p. 250. 
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of New York. They were in the ‘* reformed Egyptian” 
tongue,' and were translated by Smith, the first page of the Book 
of Mormon containing an authentication of the matter by wit- 
nesses who alleged that they had seen the plates. After Smith 
had translated them they were returned to Moroni, the son of 
Mormon, who is supposed to still have the custody of them. 
The work is really a plagiarism by Smith from an earlier his- 
torical romance. by one Spalding. It is divided into several 
books, called by the names of those who were feigned to have 
carried on the records of the nation by successive writings on 
the plates, e. g. Nephi, Alma, Mormon, Moroni, etc. Most of 
the names are philologically impossible. The grammar is 
sometimes defective, and Americanisms and modern English 
phrases are not uncommon. Examples are ‘‘ revelator,”’ ‘‘ hor- 
rible scene,’’ ‘‘awful scene,’’ critical time,’’ ‘* hefted,”’ 
‘* dissenters,’’ ‘* establish a church,’’ ** I the Lord God delight- 
eth,”’ all perhaps a little beneath the dignity of scripture pro- 
fessing to be inspired. 

It is hardly necessary to treat at length the long and weari- 
some story of the mythical Asiatic people who under the name 
of Nephites were supposed to have been the earliest colonists 
of America. Suffice it to say that there are five periods: (1) a 
kingdom, (2) a republic under judges, (3) anarchy, (4) Mes- 
sianic dispensation, (5) second anarchy. The greatest of the 
lawgivers was King Mosiah who, in addition to the encourage- 
ment of agriculture,? proclaimed a constitution, the main points 
of which are to be extracted from various parts of the Book of 
Mormon and the Book of Doctrine and Covenants. It bears 
traces of the hand of a citizen of the United States. There 
was no privileged class. Slavery was unknown. The king or 
judge had no council or parliament. Salaried judges were 
elected for life or during good behavior, the election being 
probably vivd voce by acclamation.* They had to take an oath 
of office, and to judge according to the Mosaic decalogue, 


Mormon, chap. 4, p. 8. 3 The salary of a judge was one gold 

2 Mosiah, Chap. 4, p. 3. Elder Rey- senine a day, equivalent to one silver 
nolds calls him the Moses or Alfred senum. No attemptis made to reduce 
the Great of his age. these coins to United States currency. 


( 
XUM 


THE LAW OF THE BOOK OF MORMON. 221 


which was adopted en bloc. No jury was used. A writ of 
false judgment lay to a kind of Court of Delegates. The 
words are rather curious. ‘‘If your higher judges do not 
judge righteous judgments, ye shall cause that a small number 
of your lower judges should be gathered together, and they 
shall judge your higher judges according to the voice of the peo- 
ple.” } The people had a right of petition. Death was inflicted 
only for murder and treason. <A debtor was arrested and taken 
before a judge. The law of contract and succession was quite 
undeveloped. Three witnesses were generally required. Church 
discipline was by admonition, followed by excommunication or 
its equivalent, ‘‘ the same shall not be numbered among my peo- 
ple.’”’? The theory of law is somewhat interesting, as there is 
something of a Hegelian ring about it. ‘* It is not common that 
the voice of the people desireth anything contrary to that which 
is right; but it is common for the lesser part of the people to 
desire that which is not right; therefore this shall ye observe 
and make it your law to do your business by the voice of the 
people.’’® Toleration was inculcated, if not practiced, by the 
successors of the Nephites. ‘‘ There was a strict law among the 
people of the church that there should not any man belonging 
to the church arise and persecute those that did not belong to 
the church, and that there should be no persecution among them- 
selves.”?* The judges were bidden in justice to remember 
mercy.5 Sorcery, witchcraft, and magic were among the crimes 
rife in the land. King Lamoni was the author of a law that a 
herdsman who allowed any of the king’s cattle to be stolen was 
to be punished with death. The same king issued a proclama- 
tion very like James II’s Declaration of Indulgence and with 
much the same consequences to its author. 

Two episodes of some interest to lawyers may be mentioned. 
In the days of Alma the lawyers stirred up all manner of riot- 
ings and all manner of disturbance and wickedness ‘ for the sole 
purpose to get gain, because they received their wages according 


1 Mosia, chap. 13, p. 3. 5 Ibid., chap. 9, p. 12; compare 
2 Ibid., chap. 11, p. 13. Bacon’s Essays: Of Jadicature. 

3 Ibid., chap. 13, p. 4. ® Mormon, chap. 1, p. 2. 

4 Alma, chap. 1, p. 5. 
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to their employ.’’ Their leader was one Zeezrom, ‘‘ a man who 
was expert in the devices of the devil.’’” He began to ques- 
tion Amulek the prophet with crafty questions; but the prophet 
was too much for the lawyer, and Zeezrom began to tremble. 
Then Alma turned on the unfortunate Zeezrom and he ‘‘ began 
to tremble more exceedingly.’’ The lawyer party, however, was 
too strong; a popular outbreak occurred, and Alma and Amulek 
were seized and imprisoned. Then comes an evident imitation 
of the deliverance of Paul and Silas from the gaol at Philippi, 
the prison was miraculously opened and Alma and Amulek were 
set free. Finally Zeezrom was miraculously healed by Alma of 
a fever brought on by remorse for his wickedness. He was 
baptized and became a preacher of the truth.! Ata later period 
occurred the trial of Nephi for the murder of Seezoram, the 
Chief Judge. The real murderer was the judge’s brother, who is 
forced to confess by a series of confessions based on threats such 
as would undoubtedly be rejected by the judge of an English 
criminal court. Finally comes the statement, ** because of this 
fear and this paleness which has come upon your face, behold, 
we know that thou are guilty.’’? 

The most interesting legal question is perhaps that of polyg- 
amy or ‘plurality.”’ The Book of Mormon is against it. 
The main texts are these: ‘* There shall not any man have save 
it be one wife, and concubines he shall have none, for I the Lord 
God delighteth in the chastity of women. * * * For if I 
will, saith the Lord of Hosts, raise up seed unto me, I will 
command my people, otherwise they shall hearken unto these 
things.”’® <«* They have not forgotten the commandment of the 
Lord, which was given unto our fathers, that they should not 
have save it were one wife.’’* The Book of Doctrine and Cov- 
enants says: ‘*We believe that one man should have one wife 
and one woman but one husband.’’> The words quoted in 
italics gave a loophole of escape from the plain words, and a 
subsequent revelation allowing plurality was made to Smith in 
1852. Congress and the courts of the United States, it need 


1 Alma, chaps 8-9. 4 Ibid., 9. 
2 Helaman, chap. 3, p. 2. 5 Chap. 9, p. 4. 
Jacob, chap. 2, p. 6. 
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hardly be said, have set their faces strongly against the Mormon 
doctrine. Severe acts against polygamy were passed in 1862 
and 1882 (the Edmunds Act). The polygamist, besides being 
liable to criminal prosecution, was deprived of electoral and 
other political rights.1_| The Mormon Church was incorporated 
in 1851 by an Act of Assembly of the so-called ‘* State of 
Deseret,’’ and confirmed by a subsequent act of the territorial 
legislature of Utah. Congress in 1887 passed an act repealing 
the act of incorporation and revoking the charter, so that the 
Mormon Church as a body known to the law no longer exists.’ 

The wise words of Bacon are exactly justified by the history 
of Mormonism. ‘* When the religion formerly received is rent by 
discords ; and when the holiness of the professors of religion is 
decayed and full of scandal, and withal the times be stupid, 
ignorant and barbarous; you may doubt the springing up of a 
new sect; if then also there should arise any extravagant and 
strange spirit to make himself author thereof; all which 
points held when Mahomet published his law. If a new sect 
have not two properties, fear it not, for it will not spread. The 
one is the supplanting or the opposing of authority estab- 
lished; for nothing is more popular than that. The other is the 
giving license to pleasures and a voluptuous life.’’ ® 

James WILLIAMS. 


1 See Murphy v. Ramsey (1884), 
114 U. S. Rep. 15. 

2 Interesting cases on these points 
are: The Late Corporation of the 
Church of Jesus Christ of Latter Day 


Saints v. United States (1889), 136 
U.S. Rep. 1; U.S. v. Late Corpora- 
tion, etc. (1893), 150 U. S. Rep. 145. 

8 Essays: Of Vicissitudes of 
Things. 
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THE EVILS OF LOBBYING, AND SUGGESTIONS OF A 
REMEDY. 


In modern times, at least, lobbying has been looked upon as 
disreputable, and therefore, courts have refused to enforce 
damages for breach of contracts for such services, or payment 
when they have been rendered. 

Lobbying, however, bas been found a fruitful source of 
wealth, and legislators, both State and national, are constantly 
beset with peeple who wish to obtain for themselves or others 
undue advantages at the expense of the nation or State. 

In considering this question, I propose to include all cases 
where legislation or favors are sought from any legislature or other 
body having power to grant special privileges or rights at the 
expense of the public. Some of the courts in very strong lan- 
guage condemn the practice. Thus, in Marshall v. B. & O. R. 
Co.,' it is said ** public policy and sound morality do therefore 
impartially require that courts should put the stamp of their 
disapprobation on every act, and pronounce void every contract 
the ultimate or probable tendency of which would be to sully 
the purity or mislead the judgment of those to whom the high 
trust of legislation is committed.”’ 

This language is quoted with approval by Hunt, J., in Lyon 
v. Mitchell.? He says: ‘* Personal solicitations of legislators or 
judges is nota lawful subject of contract. Personal solicitations 
of the President, the Governor, or the heads of departments for 
fuvors or for clemency is not the lawful subject of a contract. 
The apprehension that considerations other than those of a high 
sense of duty and of the public interest may then be brought to 
influence their determination forbids this employment.’’ He 
contends, however, that **a different rule prevails where prop- 
erty is offered for sale to the government, and where a bargain 


1 16 How. 314. 2 36 N. Y. 241. 
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js sought to be made with them, and where there is no conceal- 

ment of the agency.’’ And hence that a contract with a party 
to sell sea-going steamers to the national government on a com- 
mission of ten per cent, was a valid contract. As applied to the 
facts of that case the decision may be right but as a general 
rule I think it cannot be sustained. 

In another New York case the contract provided that the 
party should give all the aid in his power, spend such reasonable 
time as may be necessary, and generally use his utmost influence 
and exertions to procure the passage intoa law ‘* of a certain bill 
pending in the legislature of that State.’’ The contract was 
held to be void. Hunt, Ch. J., says:' ‘* It is not suggested that 
the plaintiff was a professional man whose calling it was to 
address legislative committees. It is not suggested that he had 
any claim of right which he proposed to advocate, and which 
right or debt he proposed to transfer to the defendant. He had 
simply asked of the legislature the privilege or favor to be granted 
to him of building and operating a railroad upon certain streets 
of the city of Brooklyn. This privilege may be assumed to be 
of pecuniary value. To procure the passage of such a law for 
the benefit of the defendant he undertook to use his utmost 
influence and exertions. The contract is void as against public 
policy. It is a contract leading to secret, improper and corrupt 
tampering with legislative action.’’ ? 

The intimation in the opinion that it did not appear that the 
plaintiff was ‘* a professional man’’ or that he had any claim of 
right which he proposed to advocate is not intended as a justifica- 
tion of ‘*a professional ’’ or one having a ‘‘ claim or right ’’ in 
entering into contracts of the kind named. In another New York 
case,* the plaintiff and defendant were candidates for the office of 
town collector, the lowest bidder to take the office ; before the 
choice was made, they agreed that in case either of them 
obtained the office he should share the profits equally with 
the other. The court held the contract void, placing the decis- 
ion, however, on the ground that thereby competition was pre- 
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2 Mills v. Mills, 40N. Y. 545. 
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vented. The court, by Folger, J., says, ‘* The true inquiry is, 
is the natural tendency of such an agreement to injuriously 
affect the public interests? The rule is that agreements which 
in their necessary operation upon the action of the parties to 
them, tend to restrain their natural rivalry and competition and 
thus to result in the disadvantage of the public or of third parties, 
are against the principles of sound public policy.”’ 

In another case in the same report,' certain bidders for work on 
the canal sold out their bids to a higher bidder, taking his note 
for $400, and the court held the effect of the transaction was to 
prevent competition and the note was void. 

In a leading case in this country,” the general rule is stated as 
follows: ‘*It matters not that nothing improper was done or 
expected to be done by the plaintiff. It is enough that such is 
the tendency of the contract that it is contrary to sound morality 
and public policy leading necessarily in the hands of designing 
and corrupt men to the use of an extraneous secret influence over 
an important branch of the government. It may not corrupt 
all; but if it corrupts or tends to corrupt some, or if it deceives 
or tends to deceive some, that is sufficient to stamp its character 
with the seal of disapprubation before a judicial tribunal.’’ 

In a well-considered Vermont case,’ it is said: ‘* It has heen 
settled by a series of decisions uniform in their reason, spirit and 
tendency, that an agreement in respect to services of a lobby 
agent or for the sale by an individual of his personal influence 
and solicitation to procure the passage of a public or private law 
by the legislature is void as being prejudicial to sound legislation, 
manifestly injurious to the interests of the State and in express 
and unquestionable contravention of public policy.’’ 

In a comparatively recent California case,‘ it was held that 
the plaintiff could recover, although it seems probable that her 
services were those of a lobbyist, and not as attorney. 

The rule in regard to attorneys appears to be clearly and cor- 


1 Woodworth v. Bennett, 43 N. Y. Trist v. Child, 21 Wall. (U. S.) 441; 
278. McBratney v. Chandler, 22 Kas. 693; 
2 Clippinger v. Hepbaugh, 5 Watts Sweeney v. McLeod, 15 Pac. Rep. 275. 
& 8. 315; Brown v. Brown, 84 Barb. 3 Powers v. Skinner, 34 Vt. 274. 
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rectly stated by the Supreme Court of Kansas: ! ‘* The contract 
of an attorney for services as such, whether the services are to be 
rendered before a court, adepartment of the’government, or a leg- 
islative body, is valid, and upon performance of the services a re- 
covery can be had. The contract of alobbyistin the sense in which 
that term is now used, for his services as such, is against public 
policy and void. Where there is a single contract and the ser- 
vices contracted for and rendered are partially those of an at- 
torney and partially those of a lobbyist and blended together as 
part and parcel of a single employment the entire contract is 
vitiated. That which is bad destroys that which is good and 
they perish together.”’ 

But while the courts have frowned upon lobbying contracts, 
and refused to enforce them, the evil has constantly increased 
until at the present time Congress and every State legislature 
are beset with people who are seeking special privileges or 
favors for themselves or others. 

The influence of these people is almost invariably pernicious, 
and needed legislation is prevented or objectionable legislation 
secured. The evil has become so great as to threaten if not 
imperil free government. 

The complaint, as will be seen from the cases cited, is against 
permitting lobbyists to labor privately in any form with the 
individual members of a legislative body in favor of or against 
any measure which is or may be the subject of legislation. The 
evil is conceded, but the inquiry will be made how to prevent 
secret conferences? In the administration of justice it is found 
necessary to prevent jurors from being approached in the 
interests of litigants. If the administration of justice requires. 
more stringent rules to secure fair and unbiased jurors, no 
doubt upon making the necessity appear the necessary laws 
would be passed. So it is necessary that the judges shall be 
fair and unbiased and shall not listen to the tales of litigants or 
their friends out of court. 

A member of a legislative body occupies a trust relation 
equally as important as the judge on the bench. The legislator 
assists in the formation of the laws while the judge merely 
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construes them after they are formulated and passed. The 
necessary laws should be passed therefore to prohibit under 
severe penalties any person from privately approaching any 
member of a legislative body in regard to any measure then 
pending or to be introduced before the legislature, and make it 
a misdemeanor punishable by fine or imprisonment or both for 
a member of a legislative body to hold private conversations 
with interested parties in regard to any measure then pending. 
or to be introduced, and if necessary require him ‘to state under 
oath when sworn in, that he has not and will not permit any 
person to converse with him privately on any such subjects. 

Have open sessions of all committees of Congress and other 
legislative bodies at stated periods where any person may freely 
and publicly state his views to the committee upon proposed 
legislation and also have open debate in both Houses upon all 
matters coming before them. Even more stringent measures 
than those suggested may be found necessary to suppress the 
evil, but the attempt to put it down should be made now, as it is 
the great bane to legitimate legislation. 

Many counties, cities, and villages where the power exists are 
cursed with the same influences in another form, viz., the 
granting of franchises or the letting of public contracts to 
favored individuals. That many of these things are obtained 
by undue means there is good reason to believe. If cities and 
villages would own and operate their public utilities, such as 
street cars, water works, lighting, etc., and operate them in the 
interest of the public, they would free themselves from an op- 
pressive load, bring revenue into their treasuries and get rid of 
much ‘of the evil influences arising from private ownership. 
All forms of municipai governments should let public contracts 
_ 4o the lowest bidder after fair notice with detailed specifica- 
tions so, that those desiring to bid may act intelligently and 
competition be invited, and complaints of favoritism from such 
cause will soon cease. 

If the friends of good government and the rights of all will 
‘unite and exert themselves to secure these and other needed 
reforms, the day is not far distant when they will succeed. 


SaMuEL MaxweLu. 
FREMONT,’ NEBRASKA. 
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A SUGGESTION CONCERNING TRUSTS. 


Two extremely opposed views of the economic phenomenon 
currently known as ‘‘trusts’’ have entered the domain of 
practical politics. In the discussion of this important subject, 
therefore, unbiased search of truth succumbs to partisan zeal, 
and the endeavor to support anticipated conclusions serviceable 
in elections inspires the arguments pro and con. 

One side of this controversy, perbaps numerically the strong- 
est, but at all events, the noisiest, denounces trusts as an inde- 
fensible wrong, if not a criminal assault upon the freedom of 
the people. These contestants specially charge that trusts 
crush individual enterprise, stifle competition, create powerful 
monopolies, and substitute the uncontrolled cupidity of a few 
selfish chiefs for the law of demand and supply to regulate pro- 
duetion and the prices of products. As remedy they demand 
very aggressive legislation, State or national, or both combined, 
to annihilate this menacing monster. 

On the other hand the apologists of trusts contend that they 
are incident to modern progress, and that, as a legitimate stage 
of economic evolution, associated capital thus supersedes indi- 
vidual enterprise in industry and commerce, and that such 
operations on a large scale serve to cheapen production, and to 
reduce the price of products. They concede the right of the 
people to restrain their abuse of power by effective legislation. 

Avowed socialists watch this struggle complacently as non- 
combatants, convinced that both the contentions unmistakably 
tend to the realization of the theories of State socialism. 

Now, which one of these two antagonistic views is true? Each 
one obviously contains some truth, but neither one the whole 
truth. While trusts undeniably discard the laws of demand and 
supply, and of competition, is it not equally indisputable, that 
the operation of these economic forces was corrupted before 
trusts were ever thought of ? Overproduction in almost every 
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branck of industry, and consequent excessive competition, prove 

that fact conclusively. What produces these phenomena? In 
the absence of disturbing causes the law of supply and demand 
prevents overproduction, for it inexorably inflicts the penalty 
of loss for production in excess of demand. When persons 
may produce more than they can find purchasers for without 
suffering loss, it is due to economic conditions which paralyze 
the law of supply and demand and encourage overproduction. 
These conditions manifestly exist, and are due to governmental 
interference with industry and commerce. This charge invites 
some further examination. If true, it is of immense impor- 
tance, for comprehension of the cause of evil instantly reveals 
the right remedy. 

All subsidies in aid of industrial activity, whether in the form 
of protective tariffs or direct bounties, violate natural economic 
law. They would be even without the semblance of justification, 
unless only given to enterprises which, in the economic 
sense, are unprofitable without such aid. Loss somewhere is, 
therefore, inevitable. General consumers or the tax-paying 
people have to bear this loss, for the government compels them 
to enrich those, whom it induces to engage in industrial pursuits 
that are not self-sustaining. This policy, so far as it goes, 
exempts industrial activity from the control of economic laws, 
and substitutes legislation. Artificial support of unprofitable 
pursuits lessens the aggregate wealth of the nation, and its 
arbitrary distribution favors speculative scheming as against 
healthy industrial activity. Growing corruption in politics is 
also traceable to this iniquitous policy, for it invites the invest- 
ment of money in elections by those classes, which derive their 
wealth from the perpetuation of this policy. For the great 
prosperity which we enjoy, in spite of this governmental inter- 
ference, we are indebted to the unexhausted material resources 
of our continent and the unsurpassed energy of the Americat 
people. 

In this connection the consideration of a kindred subject 
appears relevant. It is a notorious fact that many fortunes are 
being made by failures in business, which are often systematically 
planned for money-making purposes — with impunity and with- 
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out disgrace. This exhibits the law as either impotently 
tolerating or actually sanctioning and sheltering dishonesty and 
fraud. 

_ This grave evil is enormously aggravated by the legal fiction, 
which attributes personality to the corporation. It exempts real 
persons from liability for losses resulting from injudicious 
enterprises or their incompetent management. This accounts for 
the well-known and alarming fact that respectable men, through 
corporations they control, commit acts from which they would 
recoil as individuals. An enterprise conceived in fraud and 
conducted to ruin, nevertheless affords its unscrupulous promo- 
ters the opportunity of winning a fortune. 

A vital principle of law couples all rights with corresponding 
duties, and all power with responsibility. But even the strict 
observance of this principle is inadequate. No argument is 
needed to prove that the compulsory force of law must be 
supplemented by the moral influences of civilized life. Com- 
merce is inconceivable unless honor, truthfulness, and good 
faith control its intricate and countless transactions. Corpo- 
rations are in our day irresistibly taking charge of almost the 
entire field of industry and commerce, and their treatment as 
persons eliminates from it the salutary influence of these vital 
principles. 

Can we escape the conclusion that inefficiency of law and 
unwarranted governmental interference have produced economic 
conditions, which provoke trusts as an expedient capital resorts 
to in self-defense, to protect solvency against disastrous com- 
petition by insolvency? It seems an absurd attempt to legislate 
an evil out of existence while leaving the causes producing it 
untouched. But this is exactly what those propose to do, who 
defend the government policies alluded to, and still urge 
aggressive legislation against trusts born of those policies. 
Their sincerity may well be distrusted, and the suspicion is 
justified, that they do not really mean to hurt trusts, but 
court cheap popularity by joining in their noisy but harmless 
denunciation. 

These views suggest the true remedy. Jt is absolute indus- 
trial freedom, or non-interference of law and government with 
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the industrial activity of the people, except for its protection 
against violence, dishonesty, and fraud. When this is achieved 
but little direct legislation against trusts will be needed, 
They will break down of their own weight. The disposition 
to aspire, to plan, and to strive— is too strong in individuals 
to surrender their independence to a few leaders. And the 
centralized management of any great industry, ramified over 
a vast territory, cannot successfully cope with the unforeseen 
but inevitable exigencies, which ever-varying conditicns and con- 
flicting interests will occasion. Such abnormal power is also 
sure to be abused, and this will excite dissatisfaction, provoke 
protests followed by discord, and ending in the complete 
collapse of the top-heavy organization. 

But we have to take a still broader view of our critical situa- 
tion. Not trusts only, but other unsolved problems confront us, 
They are intimately connected, and all revolve around and 
concenter in one great principle, which furnishes the only key 
for their final solution. 

We have advanced from the feudal to the industrial age. 
Capital succeeds to the social position and influence that used to 
belong to large landed estates. Greater freedom, fostered by our 
modern democratic institutions, encourages scientific research and 
unfetters the inventive genius of man. Results thus achieved 
point to gigantic enterprises, which require the combination of 
large capital and the association and organized co-operation of 
many persons. These assume the form of corporations, which, 
wealthy and powerful, resistlessly crowd weaker individuals 
from the field of industrial enterprise. 

Another important phenomenon should here be noted. As in 
the physical nature, so we observe in the social and political 
world, that progress evolves from inorganic to organic, and 
from small to large organic formations. The recent national- 
ization of Italy, of Germany, and of our own United States, 
illustrates this principle in politics. 

All these tendencies we have not only to accept as irresistible 
and unalterable facts, but we should welcome them as beneficent 
jncidents of our real progress. But amazing changes are con- 
summated so suddenly that the elemental forces of society have not 
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yet adjusted themselves to the new conditions. Hence the fanci- 
ful speculations in all departments of human thought, chaotic 
confusion of ideas, increasing tumult and agitation, and the 
unnatural and angry conflicts of labor and capital. 

This national development, attending our marvelous prog- 
ress, is inseparable from centralized government, which is 
liable to degenerate into despotism, and to revive the Asiatic 
type of civilization, unless individual freedom is jealously 
guarded and more fully unfolded. It can scarcely be doubted, 
if seventy millions of Chinese were to take the place of the 
seventy millions of inhabitants now peopling our continent, 
that our noble institutions would soon be valueless, and our 
national existence in imminent peril. The power and welfare 
of nations depend upon the character of their citizens. Over- 
government weakens them, dwarfs their intellect, and degrades 
them to helpless dependence. This overgovernment assumes 
different forms. Inthe old world paternalism is its type, and 
makes kings and lords the rulers of nations. In our day cap- 
italism surrenders political power to the modern captains of 
industry. Ensuing evils breed socialism, which again, and most 
of all, increases the authority and functions of government. 
Results are the same, whether undefined power vests in the few 
or in the many. Confinement of all government within its 
legitimate sphere, to the exercise of only its rightful authority, 
can alone arrest the evils connected with the centralizing ten- 
dencies of our time. And thus, only, can America, the leader 
of all nations in this mighty struggle for a nobler civilization, 
accomplish its mission of uniting, by indissoluble bonds, great 
national strength with the God-given right to individual freedom. 

Not statesmen and rulers, but the people are the architects of 
our social structure. The social proclivity implanted in man 
summons individuals, their spontaneous voluntary associations, 
and innumerable groups organically connected, to the work of 
building the total social organism. Government, but one of tts 
many elements, is instituted to protect the freedom, the self-govern- 
ment, of these several social factors, of each in its appropriate 
sphere. This principleis the essential and distinguishing charac- 
teristic of American civilization, and the subject of trusts does 
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not alone involve it, but it is in the center of the many impor- 
tant controversies, which the force of events ushers as living 
issues into the domain of practical politics. They necessitate a 
struggle of our two national parties for ascendency of more vital 
importance and more far-reaching in its consequences, than any 
of our historical party contests of the past. 


H. TEeicHMUELLER. 
La GRANGE, TEXas. 
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NOTES. 


ApprEss OF THE NationaL Commitree Or THE AmeRIcAN Bar Asso- 
claTION ON ‘‘ JoHN MarsuHatt Day,”’ To THE BENCH AND Bak OF THE 
Unitep States. — By direction of the American Bar Association, a 
committee composed of one member from each State and Territory, 
and from the District of Columbia, has been appointed by the associa- 
tion in reference to the proposed celebration of ‘‘ John Marshall Day,’’ 
to take place on Monday, February 4, 1901, being the first cenntenial 
of the installation of that eminent jurist as Chief Justice of the United 
States. A commemoration of this event, and of the splendid career of 
Marshall in the great office which he adorned for more than thirty-four 
years, cannot fail to be an occasion of profound interest and importance 
to the American bench and bar. Soldier, student, advocate, diplom- 
atist, statesman, and jurist — he was one of the finest types of 
American manhood in its best estate. His fame is the heritage of the 
nation, and it is befitting that the whole country should celebrate the 
appointed day. 

In the language of Judge Story, when voicing the sentiments of the 
great court on the official announcement of Marshall’s death, ‘* his 
genius, his learning, and his virtues have conferred an imperishable 
glory on his country, whose liberties he fought to secure, and whose 
institutions he labored to perpetuate. 

‘* He was a patriot and a statesman of spotless integrity and consum- 
mate wisdom. The science of jurisprudence will forever acknowledge 
him as one of its greatest benefactors. The Constitution of the United 
States owes as much to him as to any single mind, for the foundations on 
which it rests, and the expositions by which it is to be maintained, but, 
above all, he was the ornament of human nature itself, in the beautiful 
illustration which his life constantly presented of its most attractive 
graces and most elevated attributes.’’ 

The committee has been charged with the duty of publishing this 
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address to the legal profession of the United States ; also, with the fur. 
ther duty of preparing suggestions for the observance of the day on the 
part of the State, city, and county bar associations and other public 
bodies in the United States. 

The committee was also charged with the duty of requesting the good 
offices of the President of the United States in recommending to Con- 
gress the propriety of observing ‘‘ John Marshall Day ’’ on the part of 
Congress and other departments of the government of the United 
States, and of memorializing Congress to observe befitting ceremonies 
in honor of the great Chief Justice. 

It is proposed that commemoration services be held at the national 
capital, under the direction of the Supreme Court of the United States, 


with the aid and support of the co-ordinate branches of the govern- 
ment. 


It is also expected that the day will be properly observed on the part 
of all State and national courts, by the cessation of judicial business, 
and that all State, city, and county bar associations participate in 
proper exercises in such manner as to them shall seem most appro- 


priate. 

Similar ceremonies are recommended to be held in all American 
colleges, law schools, and public schools, to the end that the youth of 
our country may be made more fully acquainted with Marshall’s noble 
life and distinguished services. 

The American Bar Association leaves the execution of this national 
celebration in the hands of the courts and the public bodies named, and 
the committee expresses the sincere hope that the celebration be 
national in its character and imposing in its extent and fervor, and 
that it may have the hearty support of the secular and legal press of 
our country. 

The active co-operation of the respective vice-presidents and mem- 
bers of local councils appointed by the association, with the respective 
members of the national committee, is respectfully requested and 
expected. 

‘On behalf and by authority of the national committee. 


Wirt Howe, Chairman. 
Moszs, Secretary. 
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Tue New Lisrary in THE Nationat — The miscellaneous 
library of Congress, which contains two copies of every work which is 
admitted to copyright, has been removed to the new library building, 
which is one of the noblest public buildings in the world. The law 
library, intended for the use of the Supreme Court and members of 
Congress, remains in the basement of the Capitol building in the most 
cramped and inadequate quarters. The smallness and darkness of the 
room and the utter want of suitable shelving for the books which it 
contains, are matters of astonishment to every stranger who visits it. 
We understand that a movement is on foot to remove the law books 
from their present quarters to the old congressional library room on 
the main floor of the Capitol. At the same time we regret to learn 
that the disposition of those rooms is a matter of dispute and of con- 
siderable jealousy between the two Houses of Congress. We under- 
stand that the Senate wants some of the old library space for committee 
rooms. It will be a matter of deep regret if the present condition of 
the law library, which can be regarded as scarcely less than a public 
scandal, shall be permitted to continue beyond this session of Congress. 


A Cope or Lecat Eruics. — The president of the newly-formed Bar 
Association of North Carolina has written to us, asking us to refer him 
to any code of legal ethics, outside of those of the Virginia, Georgia, and 
Alabama Bar Associations, or to any work on legal ethics, other than 
that of Sharswood, to assist him in preparing a code of legal ethics for 
his Bar Association. We are unable to aid him, but ask that our 
learned readers will do so if they can.! 

We venture, however, to throw out the suggestion that, in any code 
of legal ethics, there ought to be a provision that when the judge enters 
the court room to open the court, gowned or ungowned, the bar and the 
audience shall rise and face the judge, and shall not take their seats 
until the judge, by bowing or by some other sign, indicates that they 
areto do so. This is the rule in the courts of the United States every- 
where, so far as we know; but, in the State courts in some of the 
States, and especially in Missouri, the bar often pay no attention to the 
judge when he comes in. Some are standing up with their overcoats 
on; others are sitting on one chair with their heels on another; others 
are picking their teeth with their pocket knives, and still others do not 
refrain from talking, laughing and cracking jokes after the court crier 


1 His address is, Hon. Charles F. Warren, Washington, North Carolina. 
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has announced the opening of the court. This is a disgrace, and the 
bar ought not to put upon the judge the difficult task of breaking up 
such practices, and of requiring them to behave decently in the presence 
of the court. ‘The judge may be only a lawyer — a mere lawyer,— and 
he may be a poor one at that; but he represents the sovereignty, the dig. 
nity, and the justice of the State — such as that is, — and the bar ought, 
out of mere decency, to exhibit to him the outward forms of respect and 
deference which become his office. 


INABILITY OF THE GOVERNOR OF KENTUCKY TO Brinc LYNCHERs 109 
Justice. — The limited power possessed by the Governor of a State 
with reference to the local administration of justice was recently illus- 
trated in the State of New York by the clamor against Governor 
Roosevelt for permitting a prize fight to take place at Coney Island, 
An inquiry into the functions of the Governor showed that he had no 
jurisdiction to act in the premises beyond assisting the local officers 
in case they should not have power enough to enforce the proper 
process. The same clamor was raised against Governor Bradley, of 
Kentucky, on the occasion of the burning alive of the negro murderer 
and ravisher, Coleman, at Maysville. This led to the following 
explanation on the part of the Governor: — 


“‘ Under the law the Governor of Kentucky may offer a reward for the appre- 
hension of the murderers of Coleman, after either the county judge of the 
county in which it was committed, or the circuit judge of the district of which 
the county is a part, shall first have requested him to offer a reward. So far I 
have received no such request from Maysville. 

“Immediately upon hearing of the execution of Coleman I telegraphed a 
leading citizen and lawyer of Maysville for particulars, and whether, in his 
opinion, the murderers of Coleman could be punished.” 

Governor Bradley gave out the letter received from the Maysville lawyer, 
who told the story of Coleman’s crime and his lynching, and wrote: — 

“The mob was so large and determined that I doubt whether even the 
militia could have saved Coleman, at least without the loss of life. Judge Har- 
beson had been assured by Isaac Van Arsdeil, an old and respected citizen of 
Fleming County, brother-in-law of Mr. Lashbrook, husband of Coleman’s vic- 
tim, that Mr. Lashbrook would allow the law to take its course and would be 
no party to inciting a mob to take Coleman’s life. As it turned out, Mr. Lash- 
brook headed the mob inall its action, and it was because of this course that it 
was such a horrible success. 

“ The whole thing took place in broad daylight and in the presence of thou- 
sands. The parties to it are known, Mr. Lashbrook himself being the leader, 
but it will be fruitless to attempt any prosecution of them. The people of 
this community are as good as the people of any other community in the State, 
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or, for that matter, elsewhere, and they are shocked, and, I may say, well-nigh 
paralyzed at this gruesome happening in their midst, but I am satisfied they 


will not take kindly to any attempt to hold the parties to the transaction to any 
responsibilities therefor.’’ 


A PETITION FOR THE ABOLITION OF Ex Parte InsuNcTions. — The fol- 
lowing petition addressed ‘‘ To the Honorable Judges of the Circuit 
and Supréme Courts of Cook County,”’ Illinois, is no doubt worthy of 
attention :— 


The Chicago Federation of Labor in regular meeting assembled, exercising 
the right guaranteed by the Constitution ‘‘ to apply for redress of grievances.”’ 

Respectfully Represents unto Your Honors :— 

First. That during the past three months upon recommendations of Mas- 
ters in Chancery, injunctions have in several instances been issued against 
union workmen without notice first being given to the defendants and in two 
notable instances upon argument had in open court, that these injunctions 
have subsequently been held to be far too broad and sweeping in their terms 
and that in each of said cases the representatives of the union workmen 
enjoined were well known and could have been served with notice without 
delay. 

Second. That all labor organizations in Chicago have representatives and 
agents who are known to the employers of labor and who can be easily found 
and readily served with notice of any application for an injunction. 

Third. That from the nature of the disputes between employers and employés, 
their cases do not arise in which the employers’ rights will be seriously 
affected by the brief delay necessary for notice to be served before the applica- 
tion for the injunction is heard. 

Fourth. That injunctions granted without notice to the defendants are apt 
to contain highly prejudicial matter and be much broader than those granted 
after a hearing, also that the language in them is apt to be vague and un- 
certain, giving cause for misapprehension as to what is and what is not in- 
cluded in the order of the court. 

You are therefore respectfully requested that in each case where an in- 
junction is hereafter prayed against union workingmen in regard to dis- 
putes arising between them and employers of labor, that a reasonable notice 
should be given before such application shall be passed upon. 


Pusticity THE Remepy ror Trusts. — Governor Roosevelt of New 
York, in his annual message to the legislature of that State, suggests 
that publicity is the proper remedy for trusts. The theory seems to be 
that, by compelling the managers of trusts to publish the profits they 
are making, if it appears that they are making large profits rival organ- 
izations will spring up. The truth seems to be that publicity will only 
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open the road to other remedies. Publicity cannot in the nature of 
things be a remedy itself. Publicity is the rule applied to banks, and 
banks publish fair and gilded statements propped up by perjury, when 
inwardly they are absolutely rotten and are kept afloat merely through 
the public ignorance. The publicity of vice does not cure vice itself. 
A street-walker publishes her shame, but that does not transform her 
into a virtuous woman. 


Vice is a monster of such frightful mien 
As to be hated needs but to be seen; 

But seen too oft, familiar with her face, 

We first endure, then pity, then embrace. 


It will be so with trusts. As soon as, through publicity, the public 
becomes acquainted with their hideousness, it will become indifferent 
to it. But disclosures of their condition may open the door to the 


proper methods of dealing with them, and therefore publicity is to be 
desired. 


A DEMAND FOR A PaRcEL Post. — The National Organization of Man- 
ufacturers, an association which ramifies nearly every State in the 
Union, is urging the adoption of a parcel post system, similar to that 
in operation in England and on the continent of Europe. Until the 
telegraph and the telephone are added to our postal system, it seems 
idle to demand a parcel post. Against all those reforms are the private 
monopolistic corporations, the telegraph companies, the telephone 
companies and the express companies ; and their little finger is stronger 
than the lions of publicinterest and public right. In this regard we 
are greatly behind Europe — even behind Russia. We are a corpora- 
tion-ridden people. 


FepERAL ConTROL OF THE INsURANCE Business. —The attempt of 
some of the insurance journals to promote the Federal control of the 
insurance business is the wildest dream. The object is, of course, to 
escape State control, and especially such control as has been imposed 
upon insurance companies by the anti-trust law of Missouri, recently 
enforced with great vigor by the Supreme Court of that State. The 
statement of the Travelers’ Record, that ‘‘ the doctrine asserted in 
the case of Paul v. Virginia, and since affirmed in later cases, and par- 
ticularly in Hooper v. California, has not been well considered,’’ is a 
reckless and untenable statement. Paul v. Virginia decided that 
insurance is not commerce, and cannot hence be interstate commerce, 
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such as, under the Federal Constitution, it is the exclusive province 
of Congress to regulate. This decision was based upon the soundest 
views; and, in order for the court to recede from it it must make 
' avery much wider definition of commerce than is involved in the 
ordinary acceptation of the word. There is room for the wide doc- 
trine that every kind of a contract is commerce. In order to make 
a policy of insurance a commercial contract, it is necessary to hold 
that every species of contract based upon a pecuniary consideration 
is commerce. If, then, Mr. Carnegie, in New York, makes, by written 
or telegraphic correspondence, an engagement with a person in Scotland 
to work for a year on Mr. Carnegie’s estate there, at a stated price, 
that iscommerce; and it is more, it is commerce with foreign nations, 
and hence such commerce as is subject to the regulation of Congress. 
The Supreme Court of the United States can safely be trusted to keep 
us out of such absurdities. 


Tue CANAL AND THE CLAYTON-BuLWER Treaty. — The so- 
called Hay-Pauncefote treaty has met with an unexpected but deserved 
opposition. It is astonishing that such a document should have been 
submitted to the American Senate at this stage of our national career. 
By its terms the privilege is granted — yes — to the American people to 
dig a canal across the Isthmus of Panama, to police it, to dredge it 
and to keep it open at their own expense, in part for the benevolent 
purpose of allowing the rest of the world to send their ships of war 
through it when at war against us, to attack our commerce in the 
Pacific and our cities scattered along our Pacific seaboard. It is not 
worth while to debate the question whether the Clayton-Bulwer treaty 
has become invalid by the fact that Great Britain violated the essential 
obligation which Great Britain assumed in it —that of not occupying 
territory in the Central American States. After the treaty had been 
sent to the Senate, the British Minister notified our Secretary of State, 
Mr. Clayton, that Great Britain did not understand the treaty as 
‘requiring Great Britain to evacuate its settlement called Honduras ; 
and Mr. Clayton replied that he did not so understand it. It is dis- 
puted whether this correspondence was submitted to the Senate or not. 
If it was submitted to the Senate, there is possibly room for the argu- 
ment that the Senate ratified the treaty with this interpretation put 
upon it, and that any attempt now to get rid of the treaty on the 
ground that Great Britain violated it would be an act of duplicity on 
our part. That is not the way we ought to act. But what was that 
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settlement? It was a mere camp of woodchoppers, the sovereignty of 
the country being in Spain. It was not until the period of our Civil 
War that Great Britain erected it into a Crown Colony. 

Treaties cannot last forever. They sometimes become onerous, and 
then the treaty power on whom they have become onerous, notifies the 
other power of its purpose to abrogate them. This was done by Russia 
with reference to so much of the treaty following the Crimean War, 
which limited the fleet which Russia should be allowed to keep in the 
Black Sea ; and Europe acquiesced for the sake of peace with Russia, 
or because the matter had become unimportant. At the time when the 
Clayton-Bulwer treaty was made, in the year 1850, the Suez Canal had 
not been dug, but England, in erder to reach her Indian possessions 
and the far East, was obliged to go around the Cape of Good Hope. 
Since then the Suez Canal was created by French enterprise, and En- 
gland subsequently obtained a controlling interest in it. England does 
not fortify the canal itself; the ships of the world pass freely through 
it; the Spanish ship of war, the Viscaya, starting for the Philippines 
to be sunk by Dewey’s fleet, would have gone through it if it had not 
been recalled, and if Spain had had sufficient money to pay the tolls. 
But so far as the United States is concerned, England has fortified the 
Suez Canal at both ends. England holds Gibraltar on this side, and 
holds the entrance into the Red Sea on the other side. In case of a 
war with England, our ships of war could not get through the Suez 
Canal to our Philippine possessions ; but we, under the present treaty, 
would be obliged to give free ingress to a British fleet,through our own 
canal, to those same possessions, if England should choose to come 
that way, or to our nearer Pacific coast. As it is now, the low ridge 
of hills which separates the Atlantic from the Pacific, called the 
Isthmus of Darien, or Panama, constitutes a defensive barrier for our 
Pacific coast and our: Pacific possessions. If this treaty is ratified, 
that barrier will be thrown down. It will be like what the project of 
digging a tunnel under the Straits of Dover would have been to 
England. As soon as the military experts, measuring the size of con- 
tinental armies as compared with the army of England, began to figure 
upon the question, England was thrown into a panic from Land’s End 
to John O’Groat’s, and the scheme had to be abandoned. 

The right of self-defense is inherent in every nation. It cannot be 
bargained away for all time in a moment of weakness, and placed for- 
ever beyond recall by a mere paper compact. The American people 
are going to have an inter-oceanic canal. They are going to build 
it; they are going to own it; they are going to fortify it; and it is to 
be to all intents and purposes an American canal—to which, how- 
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ever, the commerce of the world will be admitted in time of peace, 
and the commerce of neutral nations in time of war. But it will be 
closed in time of war against hostile fleets and the ships of hostile 
countries. 


CoNSOLIDATION OF THE AMERICAN AND THE GENERAL Dicest. — Pos- 
sibly it may not be generally known that Mr. John B. West, the founder 
of the West Publishing Company, has retired from that corporation. 
It is said that disagreements arose, under the stress of which one 
of his associates purchased his shares for a round sum of a quarter of 
a million dollars. His retirement has been followed by a very sensible 
conclusion. Instead of warring upon the General Digest, issued by the 
Lawyers’ Co-Operative Publishing Company, of Rochester, N. Y., 


the two Digests ought to be blended. This is explained in the following 
joint announcement : — 


The undersigned announce that hereafter the American and General Digests 
will be issued in conjunction, while, at the same time, each will continue its in- 
dividual existence. The editors of each will doa part of the joint work, and each 
digest will have the benefit of the peculiar and characteristic advantages of the 
other. This arrangement goes into effect with the present issue of the Advance 
Parts and with the first permanent volume of 1900 (Vol. 9, General Digest, 
N. S.; 1900A American). There will, therefore, be one more separate bound 
issue of each. 

Under this arrangement, which saves unnecessary and wasteful duplication 
of editorial work, the publishers will be able to add further improvements to 
the digests, and so to give the profession better service than has been possible 
for either separately. 

THe LAwYERs’ CO-OPERATIVE PUBLISHING COMPANY. 
WEsT PUBLISHING COMPANY. 


Humors or SpeciaL Pieapinc. — An entertaining article may be 
written on the humors of special pleading. How Littledale, a master of 
the art, in drawing an indictment for murder which had been committed 
with a double-barrelled pistol, spent many hours in endeavoring to in- 
vent some form of words by which to cover the possibility of the fact 
of the ball having issued from either barrel ; how another pleader lost his 
cause by miscalling vites abores; how an indictment for forgery was 
quashed because it charged the prisoner as Bartw., when he had 
signed the damning note as Bartholomew ; how Parke (Baron Surrebut- 
ter) took a demurrer to the bedside of a sick friend, feeling sure, he 
said, that the sight of it would restore the invalid, it was so exquisitely 
drafted. But of all the wire-drawn refinements of that wonderful 
science, could anything astonish the honest layman more than the case 
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referred to in ‘ Rolle’s Reports’? In this case, an action for words, the 
pleading was that ‘‘Sir Thomas Holt had taken a cleaver and stricken 
his cook upon the head so that one side of the head fell upon one 
shoulder, and the other side upon the other shoulder,’’ but it omitted 
to say that the cook was dead, ‘il ne averr que le cook fuit mort,” so 
it was bad — ‘‘ pur ceo fuit adjudge nemy bon’’ — the cook’s death 
after this splitting of his head being matter of inference only. The 
case in which the above is cited as an authority is itself a charming 
illustration of the fastidious nicety of the old pleader. ‘‘ Thou art a 
thief,’’ the defendant had said to the plaintiff: ‘‘ thou hast stolen me a 
hundred of slatte.’’ ‘*Stolenme!’’ It puzzled the court where was 


the felony in stealing the defendant? Judgment for the defendant. — 
Law Journal (London). 


Lone Periops or SERVICE IN THE FEepERAL SupREME Court. — 
When Mr. Justice Field resigned from the Supreme Bench of the 
United States, he had completed the longest term of service in that 
court of any judge in its history. Chief Justice Marshall comes next 
with a term of over thirty-four years, — but a few weeks shorter than 
that of Justice Field. . Justice Story, who, in addition to his service 
on that bench, was a Professor of Law in Harvard University, and a 
prolific writer on legal treatises, served for a period of over thirty years; 
but he was appointed at the early age of thirty. Of other judges who 
served long periods, Bushrod Washington of Virginia, served thirty- 
one years; William Johnson, of South Carolina, thirty years; Gabriel 
Duval, of Maryland, twenty-five years; William Cushing, of Massa- 
chusetts, twenty-one years; Smith Thompson, of New York, twenty 
years; Roger B. Taney, of Maryland, twenty-eight years; John Mc- 
Lean, of Ohio, thirty-two years; John Catron, of Tennessee, twenty- 
eight years; Samuel Nelson, of New York, twenty-seven years, and 
Robert C. Grier, of Pennsylvania, twenty-three years. 
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Otp FepeErat Jupces. — Mr. Justice Field was not, at the time of 
his recent retirement, as many have supposed, the oldest Federal judge 
in service. He was appointed by Mr. Lincoln in 1863, and his period 
of service was, therefore, about thirty-four years. There is one Fed- 
eral judge who has served about six years longer. We allude to Hon. 
John Jay Jackson of the United States District Court for the Western 
District of West Virginia, who recently obtained a national celebrity 
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by enjoining the striking miners from marching in bodies on the public 
highway. He was appointed by President Lincoln on August 3d, 1861; 
and consequently he has seen a continuous service of thirty-nine years. 
He is now in the seventy-ninth year of his age. It is said that he has 
made many important decisions on questions of constitutional law, and 
that the Supreme Court has never reversed one of them. One of his 
famous decisions, rendered at the close of the Civil War, declared a 
so-called test oath unconstitutional ; and this doctrine was supported by 


the Supreme Court of the United States in Ex parte Garland and in 
other cases. 


Toe BrowBeatTine or Witnesses. —The comments of many corre- 
spondents of this paper on the action of a juror in protesting against 
the severity of the cross-examination of a woman are evidences of wide- 
spread feeling of discontent with methods altogether too prevalent in 
our court rooms. The purpose of some processes of extracting evi- 
dence seems to be to prevent a witness from telling ‘‘ the truth, the 
whole truth, and nothing but the truth,’’ and to frighten, confuse, or 
irritate him into saying something that will be misconstrued by a 
jury. Some lawyers are in the habit of walking close up to the witness 
stand, glaring at witnesses, shaking their fingers at them, and address- 
ing them very much as Simon Legree addresses his slaves in the very 
cheerful drama of Uncle Tom’s Cabin. A good many spectators at 
trials wonder under what law a lawyer is permitted to assume this 
attitude toward a person who is not a criminal nor a social outcast, but 
who is in the witness stand in the performance of a duty of great value 
to the community and the State. The most disagreeable feature of 
this style of proceeding is its utter cowardice. There are very few 
lawyers who would venture to address men in such a rude manner out- 
side of a court room, and without the protection of a judge. When 
they address women so, they simply aggravate their offense. Surely 
the evidence in any case can be obtained by methods more suitable to 
the dignity of a court room. Judges should protect witnesses, who are 


generally afraid to make a protest for fear of being adjudged guilty of 
contempt of court. — New York Times. 


“* TALKING TO THE GovERNOR.’’— Not often (says the Duily Telegraph) 
does a witness in the Law Courts venture to rebuke counsel without 
receiving a grave reminder from the bench of his duty to submit 
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patiently to whatever may befall him. But anincident which occurred 
in a trial before Mr. Justice Hawkins shows that there are exceptions 
to the general rule. A dock laborer, a sturdy fellow, who appeared to 
have great confidence in himself, was under cross-examination by 3 
rather impetuous Queen’s Counsel, and inthe middle of it the learned 
judge interrupted to puta question tohim. Before the witness had time 
to reply, counsel quickly started another question. The badgered dock 
laborer turned promptly round to the lawyer with the remark, ‘‘ You 
shut up; I’m talking to the governor now.’’ This reply caused much 
laughter in court. Both the judge and the lawyer took the matter in 
good part, and permitted the witness at some length to finish his ex- 
planation. 


Steering Car Company: DamaGeEs BY A Man WHose 
Berta Was to a Woman—Excitinc Incipents THROWN IN. — 
We take the following from the New York Herald:— 


Marcus Braun has secured a judgment against the Wagner Palace Car Com- 
pany, in the City Court, for $750, as damages for a mistake made by one of the 
company’s conductors, who allotted a berth already sold to Braun to a woman. 
When the error was discovered every berth in the train was sold, and Braun 
had to sit in the smoking compartment during a trip from Cleveland to this city. 

When Braun bought his coupon for the berth he left his luggage in the seat 
and went to the smoking compartment. He did not return for two hours, 
according to his own story, but when he did he found the berth made up. 

Braun had no sooner poked his head between the curtains than a shriek 
went through the car. A woman was reclining on the berth Braun thought was 
his, and she made the uproar. Braun was not dismayed, and told the occupant 
he had paid for the berth and that it was his. 

‘*T am particular about such things,’’ declared the fair trespasser, and she 
produced a coupon identical with the one held by Braun. The shriek had 
aroused every one in the car, and the conversation between the two afforded a 
continual laugh. One man called out: ‘‘Is there a minister aboard?’’ Braun 
went to the conductor in a rage and demanded another berth, but there was none. 


Do not Meet at Roven. -— The International Law Association, which 
held its last meeting at Buffalo, New York, on the 31st of August, and 
on the first and second days of September, adjourned, expecting to hold 
its next meeting at Rouen, in France. At that time the famous farce 
known as the Dreyfus Trial was flagrant. The bullet of the assassin 
had been lodged in one of the ribs of the back of Maitre Labori, the 
counsel for the prisoner. The court had refused a postponement on 
account of his being disabled ; all sorts of shameful outrages were taking 
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place in the name of justice. A few days later the court shut its ears 

against the truth by refusing a commission to take the depositions of 

the German and Austrian Military attachés, respectively, to whom it 

- was alleged Dreyfus had communicated the secrets of the war office. 
Shortly after this infamy the trial closed with the finding that the 
accused had been guilty of treasonably communicating military secrets 
to a foreign government, and he was again sentenced, this time to 

undergo penal servitude for ten years in a fortress. The whole world 
stands aghast at this sentence. It has been denounced everywhere, in 
America, in England, in Germany, in Italy, in Hungary, in Belgium, 
and even in Austria and Russia. The new trial, which resulted in 
this second infamy at the hands of a French court-martial, was brought 
about chiefly by the honorable efforts of lawyers and judges, with some 
assistance from lay-men, and still less from a few honorable and up- 
right soldiers. 

With this spectacle before their eyes of a nation incapable of justice, 
will the members of the International Law Association attend a meeting 
on the soil of France, unless this infamy is wiped out? We can under- 
stand the motive of the meeting at that place, an International Exposi- 
tion of the arts and industries is to be held at Paris next year. Rouen 
is but a sbort distance from Paris, and a meeting at Paris would enable 
those attending the meeting to visit the exposition without submitting 
to the confiscation that would be visited upon them if they were to 
undertake to meet in Paris. But why meet at all on the soil of a 
nation which ia this instance has shown itself as little incapable of jus- 
tice as Persia or China would have been? Especially, why should 
Englishmen, who compose a large portion of the membership of the 
Association, wish to meet on the soil of a country a portion of whose 
press has lately been guilty of such ribald assaults upon the Queen? 
The proposal has been made, with a considerable degree of assent 
among mercantile bodies, to stand aloof from the exposition entirely. 
That will not be done, for two reasons: First, it is too late, for 
they have already committed themselves to the movement; secondly, 
they are merchants, traders, shopkeepers, and the Dreyfus affair does 
not touch their code of ethics as it touches that of members of the 
legal profession. They will be there in their own interest to exhibit 
their wares, to display them before the eyes of the whole world. 
But it would be different with the lawyers. They are there en- 
gaged in the gratuitous work of promoting reforms in international 
law, and of inducing the civilized States to assent to them. Until 
this infamy is redeemed, the touch of the soil of France is, to 
the feet of an upright lawyer of another nation, pollution. More- 
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over, it is to be remembered that when the meeting of this body 
took place for the first time on the soil of America, not one French 
lawyer attended; only one Belgian lawyer, and he was in fact a resi- 
dent of New York; only one continental lawyer, Herr Hindenburg, the 
Attorney-General of Denmark. All the others who came from abroad 
were Englishmen. About fifty American lawyers, many of them men 


of distinction, joined the Association during its session inthe United — 


States. Will these men attend its session next year on the soil of a 
nation where justice has been so shamefully polluted and corrupted, 
and where a manifestly innocent man has been condemned to degra- 
dation from his military rank, and to a long term of imprisonment to 
expiate a crime committed by another, and, with scarcely any doubt, 
by his military superior? 


NEGLIGENCE: THE OWNERS OF THE FRENCH STEAMER ‘‘ La Bowur- 
G@oGne’’ Finatty Exoneratep. — We have heretofore called the atten- 
tion of our readers to the fact that the Civil Tribunal of the Seine 
awarded the widow and children of a passenger who lost his life on the 
steamer ‘‘ La Bourgogne,’’ which was sunk on the morning of July 4, 
1898, off Sable Island, in consequence of coming into collision during 
a fog with the British ship ‘‘ Cromartyshire,’’ — damages in the sum 
of 100,000 francs. We now have to record the fact, stated in a press 
dispatch from Paris, January 18, that the Court of Appeal has reversed 
this decision, on the ground that the disaster was not due to the negli- 


gence of the steamship company, or to that of the commander or crew 
of the vessel. ° 


Unanimous Verpicts. —It seems that the requirement that the ver- 
dicts of a jury shall be unanimous has been abolished in civil cases in 
no less than thirteen States of the American Union. The absurdity of 
the principle of unanimous verdicts is pointed out in a recent article in 
the National Corporation Reporter, where it is truly said: ‘* If legis- 
latures or corporations could take no action except by unanimous vote, 
they would cease to exist.’’ It is also pointed out that the unanimous 
verdict throws open a wide door to corruption; since it is only neces- 
sary to corrupt a single juror to prevent the finding of a verdict against 
the corruptionist, in case he is a defendant in the action. We recollect 
a trial in San Francisco which lasted many days, where the sole ques- 
tion was whether a document which had been propounded as a will, 
was the last will and testament of the decedent or not. The judge put 
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this question to the jury as the sole question for them to decide. | 
Nevertheless, there was one ass on the jury who, on every ballot, 
yoted, ‘‘ Give the boy fifty thousand dollars.’’ The boy was supposed 
to be the illegitimate son of the testator. In that State the law allowed 
three-fourths of the jury to return a verdict; and consequently there 
was no mistrial, but the jury held that the document was no will. 


Tue Bap PRECEDENT IN THE Roperts Case. — The precedent set 
by the House of Representatives in refusing to allow Brigham H. 
Roberts, the representative elected from the State of Utah, to take the 
oath of office and his seat in the House, because of the ascertained and 
admitted fact that he is living in a state of polygamy with three wives, 
is a precedent which is not entitled to the slightest respect at the hands 
of lawyers. Mr. Roberts possessed the qualifications named in the 
Constitution for the office of a representative in Congress. He, there- 
fore, had the right to take his seat. If there are any precedents which 
justify his trial upon a moral question, not prescribed by the Constitu- 
tion as a disqualification, followed by a sentence of exclusion, pro- 
nounced by a bare majority of the House, those precedents are bad 
precedents. They are what old Carlyle, referring to the House of Com- 
mons, would have called ‘‘ rabble-babble’’ precedents — the precedents 
of a legislative body whose members govern their conduct, not accord- 
ing to principle, but according to party expediency and popular clamor. 
If Roberts had been allowed to take the oath of office and assume his 
seat in the House, the question of his expulsion would have been 
determined on a somewhat different principle. The Constitution, as we 
pointed out in our last number,! does not in express terms place any 
limit upon the power of expulsion, except that it can only take 
place by a two-thirds vote. We believe that the true interpretation 
of the provision is that expulsion can only take place for some reason 
which concerns the decorum and dignity of the House, or which renders 
the member clearly unfit tosit in the House. The proper analogy would be 
found in the old English law in relation to expulsion from corporations at 
a time when all corporations were municipal or quasi-governmental. 
An expulsion could only take vlace for some offense that tended to the 
destruction of the corporation itself, such as the destruction of its 
records. No doubt the levying of war against the United States, or other 
distinct act of treason, would warrant the expulsion of a member from 
one of the Houses of Congress; but as it is, the Constitution lays no 
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limit upon the power of expulsion except that it can only take place 
upon a two-thirds vote, and no judicial tribunal has any jurisdic. 
tion to interfere with the discretion of the House in that respect. 

Now, if Roberts had been admitted, it is doubtful whether he could 
have been expelled by a two-thirds vote. The excluding him upon a 
mere majority vote was hence an abuse, by the dominant party in the 
House, of its constitutional power. These observations are not de- 
signed to condone in the slightest degree the misconduct of Roberts 
in flouting three wives in the face of the American people. No 
possible sympathy can be expressed with him in that regard. 
The danger lies in establishing precedents of lawless and irrespon- 
sible action on the part of the Houses of Congress in expelling 
obnoxious members. It is true, as was remarked by the New 
York Sun, in discussing this very question, that ‘* precedents are en- 
titled to little weight in political determinations which are not sub- 
ject to judicial review.’’ No doubt, as was shown by Mr. Taylor of 
Ohio, in discussing this question on the floor of the House, the act- 
ion of the House in times past has furnished even worse precedents 
than that in the case of Roberts, notably in the case of Joshua R. 
Giddings, of the Western Reserve District of Ohio, whose offense was 
‘* higher law abolitionism,’’ at the time when the Southern slavehold- 
ers and their Northern allies held a decisive majority in the House. In 
such cases the House of Representatives acts in a quasi-judicia 
capacity, but it never acts in a judicial manner. Its action is always 
partisan. If Roberts had been a Republican, and if the Republicans 
had had in the House a narrow and tottering majority, the Republi- 
cans never would have raised the question; but the Democrats would 
have raised it and ineffectually. 


Coprricat IN THE Music or Macuines. — The English Court of Ap- 
peal (affirming the judgment of Mr. Justice Stirling) have lately held 
that the perforated cylinders of paper which are used to deliver air 
into the pipes of certain well-known musical instruments, are not the 
subject of copyright, and that the same is true of various musical 
directions inscribed on such rolls, such as the words ‘‘ crescendo,” 
‘* fortissimo,’’ and the like. The Lords of Appeal proceed upon the 
ground that the statute granting copyright to authors is designed to 
protect the exclusive right of printing or multiplyimg copies of the 
productions of authors, and that the holder of a copyright in a piece 
of sheet music has no exclusive privilege in the private execution of 
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the music indicated by such sheets, nor in the mechanism devised for 
its execution. The perforated rolls could not, in the opinion of the 
court, be regarded as music sheets. We have not, at the time of this 

' writing, seen the text of the decision, and it is said that the case has 
been appealed to the House of Lords. 


Expansion Oratory: Great Expansion or Mr. or 
Missour1.— Mr. Riley —we have forgotten his Christian name — 
anciently a member of the lower house of the General Assembly of 
Missouri from St. Louis County, is said to have delivered the following 
speech in that body many years ago, which we reproduce from the St. 
Louis Republic, with apologies to the Hon. Champ. Clark, also of Mis- 
souri, who, on reading it, must feel gangrened with envy, — the more 
especially as Mr. Riley was a Republican. How could he be otherwise, 
hailing from a constituency overwhelmingly dominated by ‘‘ the St. 
Louis Dutch?’’ Nevertheless, we say, ‘‘ Honor and gratitude to him 
who has filled the measure of Missouri’s glory.’’ Missouri can yet 
redeem herself by presenting him with a zinc mine, a stud horse, and a 
barrel of ready-made gin-rickeys. Missouri can do no less for him: — 


Mr. Speaker: Everybody is pitching into this matter like toadfrogs into 


a willow swamp on a lovely evening in the balmy month of June, when the 
mellow light of the full moon fills with a delicious flood the thin, ethereal, 
atmospheric air. (Republican applause.) Sir, I want to put in a word, or, 
perhaps, a word and a half. There seems to be a disposition to fight. I say, 
if there is any fighting to be done, come on with your corncobs and lightning 
bugs. In the language of the ancient Roman, 
“ Come one, come all; this rock shall fly 
From Its firm base, in a pig’s eye.” 

Now, there has been a great deal of bombast here to-day. I call it bom- 
bast from “‘ alpha ’’ to “‘ omega.’’ (I don’t understand the meaning of the words, 
though.) Sir, the question to refer is a great and magnificent question. It 
is an all-absorbing question — like a sponge, sir — a large, unmeasurable sponge, 
of globe shape, in a small tumbler of water; it sucks in everything. Sir, I 
stand here with the weapons I have designated to defend the rights of St. 
Louis County, or the rights of any other county. Sir, the debate has assumed 
a latitudinosity. We have had a little blackjack buncombe, bunghole bun- 
combe and the devil and his grandmother knows what other kind of bun- 
combe. Why, sir, just give some of ’em a little Southern soap and a little 
Northern water, and, quicker than a hound pup can lick a skillet, they will make 
enough buncombe lather to wash the golden flock that roams abroad the azure 
meads of heaven. I allude to the starry firmament. (Republican applause.) 


The Speaker: ‘* The gentleman is out of order. He must confine himself to 
the question.” 
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Mr. Riley: ‘‘ Just retain your linen, if you please. I’ll stick to the text as 
close as a pitch-plaster to Alpine plank, or a lean pig to a hot jam-rock.” 
(Republican cries of ‘Go on.’”) ‘I want to say to these carboniferous gen- 
tlemen, these ingenuous individuals, these detonating demonstrators, these 
pernicious volcanoes —come on with your combustibles. If I don’t — well, I'll 
drink the Gulf of Mexico through a goosequill. Perhaps you think I am dim- 
inutive tubers and sparse in the mundane elevation. You may discover, gentle- 
men, you are laboring under as great a misapprehension as though you had 
incinerated your inner vestment. In the language of the noble bard — 

I was not born in a thicket 
To be scared by a cricket. ¥ 

‘* Sir, we have lost our proper position. Our proper position is to the zenith 

and nadir— our heads to the one, our heels to the other, at right-angle with 
the horizon, spanned by that azure arc of the lustrous firmament, bright with 
the coruscaticns of innumerable constellations, and proud as a speckled horse 
on county court day. (Cheers.) ‘But how have the mighty fallen,’ in the 
language of the poet Silversmith. We have lost our proper position. We 
have assumed a sloshindicular and diagaonlogical position. And what is the 
cause? Echo answers, ‘Buncombe, buncombe, sir, bumcombe.’ The people 
have been fed on buncombe, while a lot of spavined, ring-boned, hamstrung, 
wind- galled, swyneyed, split-hoofed, distempered, polleviled politicians, have 
had their noses in the public crib until there ain’t enough fodder left to make 
a gruel for a sick grasshopper. Mr. Speaker, you must excuse me for my 
latitudinosity and circumlutoriness. My old blunderbuss scatters amazingly; 
but if anybody gets peppered, it ain’t my fault if they are in the way. 

‘*Sir, these dandaical, supersquirtical gentry — what do they know about 
the blessings of freedom? About as much, sir, as a toad-frog does of high 
glory. Do they think they can escape me? I'll follow them through pande- 
monium and high water. These are the ones that have got our liberty pole off 
its perpendicularity. ’Tis they who would rend the Stars and Stripes, that 
noble flag the blood of our revolutionary fathers embalmbed in its red. The 
purity of the cause for which they died, denoted by the white, the blue, the 
freedom they attained, like the azure air that wraps their native hills and lingers 
on their lovely plains. (Cheers.) The high bird of liberty sits perched on the 
topmost branch, but there is salt on his glorious tail. I fear he will no more 
spread his noble pinions to soar beyond the azure regions of the boreal pole. 
But let not Missouri pull the last feather from his sheltering wing to plume a 
shaft to pierce his noble breast. (Applause.) Alas, poor bird, if they drive 
you from the branches of the hemlock of the North and the palmetto of the 
South, come over to the gum tree of the West, and we will protect your noble 


birdship while water grows and grass runs. Mr. Speaker, I subside for the 
present.”? 


Worsinc Hours 1n WEEK OF AN ENGLISH JupGe. — The Law 
Journal (London), says: ‘‘ The working hours of a judge in a week are 
twenty-eight and a half. Nobody who is aware of the onerous nature 
of judicial duties can desire to increase them; but it is surprising to 
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find that the president of the Incorporated Law Society wishes to 
reduce them. He proposes that the courts should sit on ordinary 
days from ten o’clock to four, and not sit on Saturdays at all. The 
' adoption of this proposal would mean a reduction of the working 
hours of a judge from twenty-eight and a half to twenty-seven and a 
half. There being twenty-two judges of first instance, this would 
represent a total loss of twenty-two hours. It is most improbable, in 
view of the demand for an increase in the judicial staff, that Mr. 
Manisty’s proposal will receive much support.’’ 


Recent LEGISLATION AGAINST Trusts. — Industrial combinations 
which have attended the recent industrial prosperity, have brought 
about numerous attempts to cope with and suppress this assumed evil. 
Arkansas, Illinois, Kansas, Michigan, Minnesota, Missouri, New York, 
North Carolina, South Carolina, and Texas, are laboring to solve this 
new problem. The laws of Arkansas, Michigan, Missouri and Texas 
are especially severe. Besides the national anti-trust act, twenty-nine 
States and Territories have laws directed to the suppression of these 
combinations or so-called trusts. 


Tue ATTORNEY-GENERAL ON TRusTs AND CoMBINATIONS IN RESTRAINT 
or TrapE. — On the day following that on which the Supreme Court 
of the United States rendered its decision affirming the Court of Ap- 
peals for the Sixth Circuit in the Addystone Pipe Company case, 
Attorney-General Griggs sent his annual report to Congress, reviewing 
the work of the Department of Justice during the year 1899. He says 
that application is occasionally made to the department to have legal 
proceedings brought in the name of the United States against corpora- 
tions or combinations of companies that are alleged to be engaged in 
forming or maintaining monopolies or agreements in restraint of trade. 
He ought to have added that such applications have been frequently 
made in perfectly plain cases, by distinguished persons, both to him 
and to his predecessor, Judge McKenna, and that the letters in which 
they were made were not even answered. 

**Such actions,’’ the Attorney-General says, ‘‘can be maintained 
only when the offense comes within the scope of the Federal statute. 
The only Federal legislation against combinations in restraint of trade 
is contained in the so-called Sherman act of July 2, 1890. 

‘It will be observed that this statute is directed only at combina- 
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tions or monopolies in restraint of trade or commerce among the several 
States, or with foreign nations. It does not pretend to go into other 
branches of business or commerce, or attempt in any way to interfere 
with those transactions which are carried on exclusively within the 
confines of a State, or which do not amount to what, under the de- 
cisions of the United States Supreme Court, is understood by the term 
‘interstate commerce.’ 

‘* The Federal government has no constitutional right to supervise, 
direct, or interfere with the transaction of ordinary business by 
the people of the several States, unless such business relates directly, 
and not incidentally, to interstate commerce; and such has been the 
decision of the Supreme Court of the United States.’’ 

The Attorney-General discusses this subject at some length, quoting 
freely from the decisions of the courts sustaining his position. In con- 
clusion he says : — 

‘* In all cases where the facts presented tothe Attorney-General were 
capable of legal proof and have established satisfactorily such an 
agreement or combination in restraint of interstate commerce as is 
contemplated by the Sherman act, legal proceedings have been taken 
by him in the name of the United States, either to dissolve the com- 
bination or to punish the offenders by indictment.’’ 

The last paragraph of the Attorney-General’s report we take leave 
to qualify. We know the contrary to be the fact, so far as his 
predecessor was concerned, in an important case, and in the same case, 
so far as he is concerned. When the office was held by Judge McKenna, 
Hon. Nathan Frank, who was personally acquainted with the Attorney- 
General and who had served with him on at least one committee in 
Congress, wrote to him requesting him to instruct the United States 
District Attorney for the Eastern District of Missouri to bring a proceed- 
ing in equity under the act of Congress of 1890 known as the Sherman 
Anti-Trust law, to restrain the Associated Press from maintaining its 
monopolistic feature, whereby its so-called ‘‘ local board ’’ — that is to 
say, the proprietors of newspapers whom it served in any particular 
town — could exclude any other newspaper from receiving its service, 
even by the dissent of a single one of them. This letter was never 
answered. Subsequently Hon. Franklin Bartlett, counsel for the Sun 
Printing and Publishing Association, the publisher of the New York 
Sun, made a similar application to the present Attorney-General, and 
his letter was never answered. The Associated Press maintains and 
rigidly enforces a by-law which prohibits the proprietors or publishers 
of newspapers which it serves with its news reports from buying the 
special dispatches of any news agency which its directors choose to 
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declare antagonistic to the Associated Press, from selling special dis- 
patches to such newspaper or news agency, or from exchanging special 
dispatches with it. This by-law in no way relates to the question of 

‘reselling the news of the Associated Press, the prohibition of which 
would be perfectly reasonable. But it in effect says: ‘* We will boy- 
cott certain newspapers and news agencies by our declaration that they 
are ‘ antagonistic’ to us, and when we do that, you shall hang ‘ small- 
pox’ on their door and have nothing to do with them, on pain of being 
deprived of our news service. Take your choice.’’ This is the case 
which was laid before Attorney-General Griggs, which he did not even 
deign to answer. The gentleman who laid it before him is not only a 
distinguished member of the New York bar, but has served as a member 
of Congress ; and his petition was, to say the least, entitled to respect- 
ful attention. 


Recent Eneuish Cases THE Law or NEGLIGENCE. — Smith »v. 
Baker, in the House of Lords,! decided that the mere fact that a work- 
man undertakes, or continues in, an employment in which he is exposed 
to a danger arising from an operation over which he has no control, does 
not show conclusively that he has undertaken the risk of injury. Lord 
Bowen’s statement in an earlier case that the maxim Volenti non jit 
injuria is not the same as Scienti non jit injuria was approved, and the 
maxim was held not to be applicable unless a jury was able to affirm 
that the workman, appreciating the risk, consented to take the risk 
upon himself. We are not questioning the justice of the decision; but 
it practically makes the rule embodied in the maxim inoperative in 
actions for negligence by workmen against their employers. The state 
of facts from which a jury would infer that the workman agreed to take 
the risk of injury through the master’s negligence is not likely to ex- 
ist. In Williams v. The Birmingham Battery Company the action was 
brought by the widow of a workman who was killed in using a way 
which, as the jury found,- was dangerous. They also found that the 
employers had not exercised due care in protecting their workmen 
against the risk, and that the deceased man knew of the danger. On 
these findings Mr. Justice Darling entered judgment for the defend- 
ants; but this judgment was reversed by the Court of Appeal. The 
employers had been guilty of negligence, said the court, and if they 
wanted to rely on the maxim Volenti non fit injuria they should have 
obtained a finding that the workman had agreed to take the risk upon 


160 Law J. Rep. Q. B. 683; L. R. (1891) App. Cas. 325, 
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himself. Smith v. Baker established that his knowledge of the danger 
did not prove that he undertook the risk. 

Holliday v. The National Telephone Company was an action for per. 
sonal injuries caused to a person on the highway through the negligence 
of a contractor employed by the defendants to solder tubes containing 
their wires. For this purpose it was necessary to use heated benzoline 
vapor which, unless proper care was taken, was liable to explode; and 
which did in fact explode and injure the plaintiff. The Court of Appeal 
held that he was entitled to recover on the ground that a person who 
employed a contractor to execute dangerous work on the highway was 
under an obligation to see that the contractor did the work without dan- 
ger to the public. This was the ratio decidendi of Mr. Justice Bruce’s 
decision last year in Penny v. The Wimbledon Urban Council, which 
was affirmed by the Court of Appeal.! It is therefore no defense where 
the work, at any rate if done on the highway, will without proper pre- 
cautions be dangerous to the public, to say that it was intrusted toa 
competent contractor. — Law Journal (London). 


A Progect ror A Unirorm Law on THE Sussect oF Divorce. — 
The Commissioners on Uniform State Laws, which we understand to be 
a voluntary organization whose members are appointed by the Gover- 
nors of various States, have been studying the subject of uniform divorce 
laws. At their meeting at Buffalo, in August, which was contempora- 
neous with the meeting of American Bar Association, they devoted three 
days to the study of this subject. The result was that they have pub- 
lished drafts of two acts and submitted them to the public consideration. 
The first related to the grounds of divorce, merely. This was not 
passed upon by the body, and has not gone beyond the stage of the 
recommendation of the Committee. It reads as follows: — 


AN AcT TO EsTaBLIsH A LAw UNIFORM WITH THE Laws OF OTHER STATES 
RELATIVE TO DIVORCE. 


Divorce from the bonds of marriage shall be granted for the following causes 
arising after marriage: Adultery, extreme cruelty, habitual drunkenness or the 
confirmed habit of intoxication, whether arising from the use of alcoholic drinks 
or drugs, a conviction of felony with sentence of imprisonment to a State 
prison or penitentiary; and continuous desertion for at least years. 


Divorce from the bonds of marriage shall not be granted for any other cause 
arising after marriage. 


168 Law J. Rep. Q. B. 704; L. R. (1899) 2 Q. B. 72. 
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The other recommendation of the conference goes over to be studied 
for another year before it can be finally adopted. It reads as 
follows : — 


An Act TO ESTABLISH 4 Law UNIFORM WITH THE Laws OF OTHER STATES 
RELATIVE TO DIVORCE PROCEDURE AND DIVORCE FROM THE BOND OF 
MaRRIAGE. 


Be it enacted, etc. 

SECTION 1. No divorce shall be granted for any cause arising prior to the 
residence of the petitioner or defendant in this State which was not a ground 
for divorce in the State where the cause arose. 

SECTION 2. No person shall be entitled to a divorce for any cause arising in 
this State who has not had actual residence in this State for at least one year 
next before bringing suit for divorce with a bona fide intention of making this 
State his or her permanent home. 

SECTION 3. No person shall be entitled toa divorce for any cause arising out 
of this State unless the petitioner or defendant shall have resided within this 
State for at least two years next before bringing suit for divorce, with a bona 
fide intention of making this State his or her permanent home. 

SECTION 4. No person shall be entitled to a divorce unless the defendant shall 
have been personally served with process, if within this State, or with personal 
notice duly authenticated, if out of this State, or unless the defendant shall 
have entered an appearance in the case; butif it shall appear to the satisfaction 
of the Court that the petitioner does not know the address nor the residence of 
the defendant, and has not been able to ascertain either, after reasonable and 
due inquiry and search continued for one year, the court or judge in vacation 
may authorize notice by publication of the pendency of the petition for divorce 
to be given in manner provided by law. 

SEcTION 5. No divorce shall be granted solely upon default, nor solely upon 
admissions by the pleadings, nor except upon trial before the court in open 
session. 

Section 6. After divorce either party may marry again, but incases where 
notice has been given by publication only, and the defendant has not appeared, 
no decree for divorce shall become final or operative until six months after 
trial and decision. 

SzcTion 7. Wherever the word ‘divorce’ occurs in this act it shall be 
deemed to mean divorce from the bond of marriage. 


LEGAL Questions IN THE Kentucky Etection Case. — There are not 
many strictly legal questions in this very regrettable contest. Very 
little can be said about it from the impartial standpoint of an outside 
observer, without trenching to some extent on party politics, and baurt- 
ing the feelings of some one, on one side or the other, or both. Will- 
iam Goebel grew up from an office boy in a lawyer’s office to be the 
leader of the political party in Kentucky which, notwithstanding one 
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or two temporary reverses, has always held a normal majority in that 
State since the Civil War. He was aman of a very positive cast of 
character, and of the greatest courage. His very nature was such ag 
to put him in opposition to the trusts, and to the corporation in politics, 

He tried to secure the repeal of that most imfamous piece of special 
legislation, by which the legislature of Kentucky chartered the South- 
ern Pacific Company, with authority to build and operate railroads 
everywhere, except in Kentucky. In the annals of Kentucky, her 
statute books have never been besplotched and betarred with a piece 
of legislation more absolutely corrupt on its face. We doubt whether 
any intelligent person, acquainted with that statute, ever doubted that 
it was bought, or whether he ever revolved in his mind any other ques- 
tion than the question, How much was paid for it? The people of Cali- 
fornia, proceeding with great unanimity, urged their brethren of 
Kentucky to repeal the statute. The attempt to repeal it was de- 
feated. 

The Louisville & Nashville Railroad Company sustained a relation to 
the politics of Kentucky similar to that sustained by the Southern 
Pacifie Company to the politics of California. Goebel determined 
to drive that corporation out of Kentucky politics. The Republican 
party came into power in Kentucky in 1896. Two years later the 
Democratic party secured control of the legislature. Goebel en- 
gineered through the legislature an election law, placing the whole 
election machinery of the State in the hands of that party. The 
measure was injust, unscrupulous, and a violation of the first princi- 
ples of representative government. Nevertheless, it presents no legal 
question. It was such a law as the legislature of Kentucky had the 
constitutional power to enact, and it enacted it, and that ended it, so 
far as any legal question concerning it was concerned. Last year, the 
time arriving to elect a Governor of Kentucky, Goebel forced his nom- 
ination upon a Democratic convention by methods that have been 
described as high-handed, and outrageous, — statements which are 
thoroughly believed among well-informed people outside of Kentucky. 
This fact, if it were a fact, presented no legal question whatever. It 


was a question to be solved by the Democrats of Kentucky, within their 


own party. They proceeded to solve it by getting up an independent 
or bolting ticket. This drew off enough: Democratic votes to defeat 
Goebel, — his opponent, Attorney-General Taylor, being elected by a 
plurality (we believe) of about 2,000 votes. 

Now, the Constitution of Kentucky of 1892 provided that a contested 
election, with respect to the office of Governor of the State, should be 
tried by the legislature, under such methods of procedure as the legis- 
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lature should determine. The Goebel election law determined a mode 
of procedure by a joint committee of investigation, and an ultimate 
decision of the issue by a vote of the majority of the two houses in 
joint session. A Democratic returning board declared Taylor elected 
by a vote of two against one, and he took the oath of office, and took 
his seat as Governor. Goebel thereupon instituted a contest before the 
legislature, and when it became apparent that the contest was going to 
be declared in his favor, by throwing out, on various pretexts, various 
precincts that had given Republican majorities, an assassin, probably a 
mountaineer of the Republican party, shot and mortally wounded 
Goebel from the window of a hotel. The assassin has never been appre- 
hended. The whole country denounced this act as one of unmitigated 
shame, and it set the American people to thinking whetber their political 
issues were going to be decided according to the methods of Central 
and South America. Taylor, in the meantime, had garrisoned the 
State House with troops, and prevented the two houses of the legislature 
from assembling in their proper legislative halls. The legislature could 
not therefore meet in joint convention, or otherwise, at their appro- 
priate place of meeting; and so a resolution was sent around declaring 
Goebel elected, and was signed by every Democrat in the legislature. 
On the strength of this, the oath of office was administered to Goebel 
on his dying bed, by the Chief Justice of the Court of Appeals of the 
State. Afterwards, as we understand it, the Democratic members met 
in a tavern or hall and held a meeting, and ratified this action. 
Meantime, Governor Taylor had issued a proclamation declaring that 
a state of insurrection existed at the capitol of the State, and 
directing the legislature to meet on a day stated, at London. London 
is the county seat of one of the mountain counties of eastern Kentucky, 
where the white Republicans hold sway. His proclamation was based 
upon an arrant falsehood. The Constitution of Kentucky gave him 
this power, provided a state of insurrection did in fact exist at the cap- 
ital of the State, of which fact he was, no doubt, the judge. But there 
was no state of insurrection, and no semblance of any, except what 
Governor Taylor himself had created by measures as high-handed as 
those of his opponents. In fact, the only difference between their 
methods and his seems to have been that the Democrats were trying 
to defeat the will of the people of Kentucky, as constitutionally 
expressed, through the forms and under the color and semblance of 
law, — while the action of the Republicans, in maintaining in office s 
Governor constitutionally elected by the voters of Kentucky, but ousted 
in compliance with the forms of law, proceeded in defiance of law and 
upon pretexts so absolutely false as to excite derision. 
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Then, a remarkable move was made by a circuit judge, holding court 
at Frankfort, the capital of Kentucky. A petition in equity was pre. 
sented to him to enjoin Governor Taylor, and the adjutant-general of 
the State, from exercising the functions of their respective offices, 
Taylor, intrenched in the State capitol, with his mountaineer militia, 
barred out the process server, and arrested him, and locked him up. 
In the expressive language of Kentucky, he was ‘‘ flabbergasted.”’ But 
as he had succeeded in tacking a copy of the writ upon the Governor’s 
door before his arrest, the circuit judge held that the process had been 
well served, and proceeded at once to issue the injunction, and then ad- 
journed court and went to another county. He seems never to have 
stopped to consider whether the writ of injunction is the proper pro- 
ceeding by which to settle the question of a disputed election, or to 
enforce the right to the occupancy of a contested office. He can hardly 
be credited with being so ignorant as not to know that the writ of in- 
junction is never properly issued to decide mere political matters, but 
is only properly issued where rights of private property or business are 
concerned. It is probable that he never stopped to think of that ques- 
tion, and never gave the slightest consideration to the question of his 
own jurisdiction, — the power of a circuit judge to determine who is 
the Governor of the State; but that the only thing which he considered 
was, what was to the interest of the Democratic party, the party by 
which he had been put in office. 

The Democratic majority refused to heed the proclamation of Gover- 
nor Taylor, calling upon the legislature to meet at London, but the 
Republican minority, or most of them, met there; and, although they 
had no quorum, they passed a few grandiloquent resolutions and then 
scattered. 

The Republican leaders next applied to Mr. Circuit Judge Taft, of 
the United States Circuit Court for the Sixth Judicial Circuit, in one 
of the minor contested cases, for an injunction, as we understand it, 
to prevent the Democratic contestant, seated by the legislature, from 
taking his seat. This procedure, from the stand-point of a lawyer, 
was absolutely asinine. The Circuit Judge heard them, took the case 
under advisement for a short time, and then decided against the ap- 
plication — not on the ground on which his decision ought to have 
been based—but on the ground that the remedy is by quo war- 
ranto in such cases, and not by injunction. In other words, he held 
that equity has no jurisdiction to settle the contested right of a public 
office, but that it must be settled in a proceeding at law. What 
ought to have been held, and without quitting the bench, was, that 
the question who shall hold a State office, is one of which the Federal 
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judiciary has absolutely no conusance. It is a State question, pure 
and simple, and the Federal courts cannot touch it without usurp- 
ing functions which do not belong to them. No Federal question what- 
ever is involved in the right to hold any State office. Taft, however, was 
one of those ultra Federalistic judges, who never repelled Federal juris- 
diction, unless it was absolutely choked out of him. He clung to it the 
way a catfish will cling to a chunk of pork. He assumed jurisdiction 
and decided it on the ground that the plaintiff had mistaken his remedy. 
If, therefore, the complainant had brought a proceeding before Circuit 
Judge Taft by information in the nature of quo warranto, the utter 
absurdity of the grounds of his decision would have been apparent, 
and he would then have been obliged to repel the jurisdiction on the 
correct ground. 

The war ended, temporarily at least, by an agreement between the 
leaders of the two parties to submit the whole controversy to the courts. 
If the courts of Kentucky have jurisdiction, under its Constitution and 
laws, to decide who is Governor of the State, the agreement may be 
effective ; otherwise it will be bad, for consent cannot confer jurisdic- 
tion, and the judges thus sitting will be at best mere arbitrators. 


Power or Courts or Equity to Protect Pouiticat Ricuts. — The 
antics in the Kentucky gubernatorial election case, wherein a State 
Judge granted an injunction to prevent a Governor who had been 
declared elected and installed in his office, from performing his func- 
tions, whereby an appeal was made to a Circuit Judge of the United 
States for an injunction to settle the question of the right of a member 
of the legislature of Kentucky to take his seat, have directed inquiry 
into the power of courts of equity to protect merely political rights. 
It seems that there are no well-established precedents in support of 
this power, but that the doctrine of the English Court of Chancery 
always was, that the writ of injunction, is used only to protect rights of 
property and business. There is as much absurdity in a Circuit Judge 
in Kentucky, by means of a writ of injunction, settling finally the ques- 
tion which of two contesting claimants is rightfully entitled to hold 
the office of Governor, as there would have been if the Lord High 
Chancellor of James II. had issued an injunction against William of 
Orange, when he first set foot with his army on the soil of England; 
or as there would have been if the Lord Chancellor of Ireland had 
issued an injunction against James when he was trying to regain his 
crown by an invasion of Ireland, supported by a lot of raparees out of 
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the bogs. Sovereign rights are not the subject of injunction. The 
English case that comes nearest in apposition to this doctrine is the 
celebrated case in which Louis Kossuth and a London printer were 
enjoined, at the suit of the Emperor of Austria, from issuing bank 
notes, purporting to be notes of the government of Hungary.! The 
issuing of these notes, it is well known, was resorted to as a means of 
raising money to propagate a revolution in Hungary. The English 
Court of Appeal in Chancery sanctioned an injunction to prevent the 
issuing of this money, on the ground that it invaded the property, and 
not merely the sovereign, rights of the Emperor or Austria. They 
kept the case, in theory at least, within the principle that the powers 
of equity are used only to protect private property or business. 

With reference to this question, we take the liberty of reprinting the 
following learned note from a recent number of Case and Comment : — 


A recent decision in the Superior Court of Cincinnati, in re contempt pro- 
ceedings against Greer,? denies an injunction to prevent the use of certain 
ballots in a prospective primary election on the ground that they were unlaw- 
fully marked by a certain device. The opinion by Jackson, J., elaborately 
discusses the question and reviews other authorities. It seems to accord with 
the weight of the authorities, though the cases are in some conflict. 

In State ex rel. Adams County v. Cunningham,’ the jurisdiction to grant 
an injunction against giving notice of election under an unconstitutional 
statute was upheld, but the discussion was not directed to the power of a 
court of equity in such cases so much as it was to the question of jurisidiction 
of the Supreme Court under a constitutional provision authorizing it to issue 
certain writs, including that of injunction, and to hear and determine the 
same. 

In State ex rel. Lamb v. Cunningnham,‘ the above case was followed, but 
here again the question of the power of equity was assumed rather than de- 
cided. In Denny v. State ex rel. Basler,’ the jurisdiction to grant an injunc- 
tion in a similar case was again assumed without discussion. On the other 
hand, in Fletcher v. Tuttle,* it was expressly decided that chancery has no 
jurisdiction to protect purely political rights, such as those in respect to 
public elections. 

The court declared that State v. Cunningham’ was decided under a differ- 
ent judicial system, and that in Wisconsin the power of the Supreme Court to 
issue an injunction did not seem to be limited to purely equitable cases, but 
seemed to extend to ali cases affecting the sovereignty of the State, its fran- 
chise or prerogatives, or the liberties of the people. 

The court said the doctrine is clearly established that equity will not 
interfere to determine questions concerning the appointment or election of 


1 Emperor of Austria v. Day, 3 De 4 (Wis.) 17 L. R. A. 145. 
Gex F. & G. 217. 5 (Ind.) 31 L. R. A. 726. 
2 6 Ohio Nisi Prius Reports, 212. 6 151 L. R. A. 41; 25 L. R. A. 148. 
8 (Wis.) 15 L. R. A. 561. 7 Supra. 
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public officers or their title to office, as such questions are of a purely legal 
pature and cognizable only by courts of law. 

In the more recent case of Kearns v. Hawley,! an injunction against add- 
ing names to a political committee or striking names therefrom was refused 
where the committee did not own or pretend to own or derive any benefit 
from anything of value held by them in common, although the members of the 
committee were elected at primary elections, and the law recognized political 
parties, 80 far as to prescribe the duties of officers at such primaries. 

But in this case the decision was not based so much on the theory that 
the rights were political as that they were the rights of members of a voluntary 
and unincorporated association, with which the courts would not interfere, 
and the court said: ‘ It may be, if this bill had aimed to. prevent a threatened 
violation of law by any of these officers it could have been maintained.” 


OPINIONS ABOUT THE VALUE OF ScHoLasTic EpUcATION a8 THE AID 
70 MitiraRY OR ADMINISTRATIVE GREATNESS. — The following is taken 
from the department of our legal contemporary, the Green Bag, 
called ‘‘ The Easy Chair,’’ when it was edited by our learned, accom- 
plished and lamented friend, Prof. Irving Browne :— 


Judge Thompson said, substantially, in an address on Jackson, that correct 
spelling is not essential to administrative greatness, and cited Cromwell, 
Washington, and Napoleon as proofs. This gives the chairman an excuse for 
lugging in some remarks to the same effect made by him in a recent address on 
education :— 

“You may be startled by my proposition that genius does not need education 
but I speak of a very few—of one or two or three of a century who really 
deserve the name of genius, such as Homer, Shakespeare, Peter the Great, 
Napoleon, Beethoven, Michael Angelo, Abraham Lincoln — all comparatively 
uneducated men. If Homer had been a profoundly educated man, he might 
possibly have been as absurd a pedant as those German commentators who 
insist that he was a syndicate and can tell us exactly what verses have been 
interpolated since the original poems were first recited. If Shakespeare had 
been as well educated as his contemporary, Bacon, he would probably have 
written as bad verses as he. Could a broad education have made.a greater 
soldier or a wiser civil administrator of Napoleon? Would the ability to spell 
correctly have added anything to the moral stature of Washington? 

‘* What did education ever do for Abraham Lincoln? Who wrote the wisest, 
most admirably expressed State papers of modern times? Look at the differ- 
ence between mere talent and heaven-descended genius, as shown at the dedi- 
cation of the Gettysburg Cemetery, where the best educated and most polished 
orator of his day and the comparatively uneducated president came in competi- 
tion. Edward Everett, scholarly and elegant, with all the artifices of a trained 
declaimer, delivered from memory an oration three hours long. Abraham 
Lincoln, ungainly, homely, awkward, read through his spectacles, and a little 
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through his nose, in a tone inaudible fifty feet distant, an address fifteen 
minutes in length.! Very few of us have read Everett’s oration, and nobody 
in the future will read it, but those inspired words of Abraham Lincoln, with 
the soul of the seer and martyr behind them, have been read by every intelli- 
gent man, woman and youth in our land, and never by any of us who lived in 
this time without tears and silent blessing. They are in the pages of school 
readers; they will be read and admired 2,400 years hence, even more than 
those of Pericles on asimilar occasion are now admired, though spoken 2,400 
years ago; and they will inspire a noble love of country in our descendants 
when the very name of Everett shall be forgotten. Now this gift is something 
which education could not have given and could not have enhanced.” 


Quoting the above language, our learned and valued friend, Judge 
Bradwell, adds the following in the Chicago Legul News :— 


We are told in the above extract, taken from the Green Bag, that our old 
friend, Judge Thompson, is of the opinion that ‘‘ correct spelling is not essen- 
tial to administrative greatness,’’ and by the gifted chairman, whom we have 
always regarded as authority, that, ‘‘ genius does not need education.”” We 
are not prepared to say that to be able to read, spell, write and speak the 
English language correctly and fluently will not be an aid to the brightest 
genius. Genius is often crippled by education received at the expense of 
the physical being. . The mind and body should growtogether. We sometimes 
ask, are the statesmen and orators of America as able and eloquent as they 
were fifty or a hundred years ago? Abraham Lincoln had the power of express- 
ing, in the fewest and most appropriate words, great principles. He wrote in 
his own hand a pure and comprehensive definition of democracy, which was 
given by Mrs. Lincoln to James B. Bradwell. It is now in his possession and 
is as follows: — 

*‘ As I would not be a slave, so I would not be a master. This expresses my 


idea of democracy — whatever differs from this, to the extent of the difference, 
is no democracy. A. LINCOLN.” 


Referring to the above, the original provoker of this discussion is 
tempted to add a few words. 

It is a mistake to disparage scholastic education; on the other hand, 
our institutions of learning commit the mistake of overeducation, or of 
education in the wrong direction, or in some useless and irrelevant 
direction, having reference to the intended occupation in life of the 
student. We must make a distinction between education and mere 
scholastic absorption. Education is training; it is development; it is 
a building up; it is evolution; it is the acquisition of expertness by 
practice, by experience, by overcoming opposition. Mere scholastic 
training, — why, it is mere scholastic training. ‘The possessor of it 
often demonstrates by his failure in life that the most educated man, 
so to speak, is not the best educated man. 


1 It was not five minutes in length. — Eps. AM. Law REv. 
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The Icelanders, for example, having reference to scholastic educa- 
tion alone, are the most educated people in the world, except the 
Chinese. As a general rule an Icelandic farmer has a good knowledge 
’ of two or three modern languages, and some of them are familiar with 
Latin. The writer never handed his note book to an Icelandic child as 
tall as his table, asking the child to write is name in the book, without 
the name going down ina clear, round hand. But the Icelanders are 
not well educated in mechanical knowledge; they cannot build stone 
houses, although their country abounds in building stone; they do 
not, as a general rule, make their own boats, but procure them from 
Norway or Denmark, although half of their population live by fishing. 
They smelt no iron, make no iron tools, but buy their scythes in Scot- 
land. They build no roads, although they have occupied for more than 
a thousand years an island abounding in stone, and capable of furnish- 
ing as good roads as any that can be found in Europe. As a general 
rule, their houses are of the most primitive kind, built with alternate 
layers of lava and sod, and roofed with sod laid upon a planking of 
Norway Pine. Although they raise both cattle and horses, they do not 
make leather, but the Iceland domestic shoe is made chiefly of sheep- 
skin, which is readily penetrable by water; so that it is a common say- 
ing that ‘‘the Icelander would get sick if his feet should get dry.’’ 
Although their country is covered with snow, roughly speaking, for 
eight months of the year,— yet they have no snow shoes such as their 
Norwegian cousins and progenitors have. The Norway ski is unknown 
tothem. Although they have great numbers of horses, and export 
considerable numbers of them, yet, roughly speaking, they have neither 
wagons nor sleds. The Icelanders know little about sanitation. The 
limitations which nature puts upon their existence in their dark, gloomy 
climate, render it impossible for their peasantry to be clean; but, with 
an adequate knowledge of sanitation, the healthfulness of their habita- 
tions might be greatly improved. In fact, if they knew as much about 
microbes as they do about Latin and the modern languages, they would 
be much better educated.. Nor is the Icelander as good a boatman as 
the Greenland Innuit or Eskimo; the latter is greatly superior to the 
Icelander both in the water and onthe ice. The Icelander has the Green- 
land dog in great abundance and keeps him in his house, greatly to the 
prejudice of the health of his family; yet it never occurred to him to 


1 When the writer was in Iceland but one plow in Iceland, and that had 
in 1891, there were aboutfour wheeled been brought from America or Can- 
vehicles in Reykjavik, and those were ada, and wasa curiosty to the whole 
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hitch the dogs up in teams and make them draw his sled as the Green- 
landers do. Instead of this, during the winter the Icelander wallows 
through the deep, deep snow of his desolate island on the back of his 
poor pony. In short, horseback riding is the only means of land 
transportation or travel in Iceland. 

So, the Chinese are the most educated people in the world. They 
are all trained in their own written language, and as this is not a pho- 
netic language, a scholastic education in China involves an enormous 
memorizing. The result is that the Chinese mind develops in the 
direction of memorizing, and consequently is stifled in the direction of 
inventing, imagining, planning. So high a value is put upon scholastic 
education in China, that the scholar occupies a higher rank in the State 
than the soldier; and it is a well-known fact that Li Hung Chang, the 
greatest Chinaman of modern times, found his opportunity of entering 
public life from a humble station, by virtue of being an apt and pre- 
cocious scholar. It is true that, afterwards, when, in virtue of being a 
scholar, he became Governor of a Province, the duties of a soldier 
devolved upon him, and he became a great soldier; but his scholastic 
education merely rendered him assistance in developing him as a 
soldier. It thus appears that in the most pusillanimous nation in the 
world, the highest store is set merely on literary education and 
scholastic knowledge. 

Turning to Russia, we find that that nation was great as a power 
among the nations even before her great men came to be well educated 
according to the stanlard of Western Europe. Peter the Great 
was not so educated. When, at the time of the destruction of Poland, 
the danger to western Europe of the steady growth of Russia’s military 
power was pointed out in England, and the British statesmen pooh-poohed 
the idea, the poet Campbell in his celebrated poem on ‘* The Power of 
Russia,’’ retorted in these lines : — 

** Brute force I ween; but Sparta could not write, 
And Thebes, half barbarous, bound Achaia’s chain.”’ 

But it is not to be inferred from these examples that scholastic edu- 
cation is not useful, and even necessary, in what are called the learned 
professions; though in the legal profession the value of the Latin lan- 
guage, even, is much exaggerated. Some of our greatest judges did 
not have the advantage of understanding that language. Samuel F. 
Miller did not; Chancellor Walworth did not. If John Marshall knew 
a little Latin, he doubtless regretted his want of a first-rate scholastic 
education as a deficiency when he compared himself to Story; and the 
students of some of Story’s works, which are interlarded with Latin 
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quotations, might well regret that he knew any Latin at all. General 
Grant had a poor literary style, notwithstanding all that has been said 
to the contrary, and he spelled even military words incorrectly, as we 
‘can prove by documents in his handwriting in our possession. Wecan 
produce the draft of a general order in his handwriting, in which he 
spelled ‘‘ patrol’’ with two Is. But he expressed himself accurately, 
and so as not to be misunderstood; and he ‘‘ took the city ’’ and pre- 
served the Union, and afterwards saved our public credit and national 
honor. Abraham Lincoln had no scholastic education, but he had a 
style all his own, as original as anything that can be found in Shakes- 
peare — as correct as anything which our literature affords. Andrew 
Jackson could not have written a letter in French to De Toqueville; 
nor in good English, correctly spelled, to Lord Castlereagh; but for 
six years he was a judge of the highest court in Tennessee; he sup- 
pressed two great Indian insurrections ; he lifted our country from the 
depths of humiliation and shame, and placed it on the heights of glory 
and renown; and for eight years he literally reigned over the destinies 
of the American people, administering their complicated government 
with supreme courage and with spotless integrity. 

Let us not despise nor undervalue education, but let us abolish use- 
less education. It is no more necessary to drill a lad in mathematics 
in order to give him mental discipline, than it is to drill him in chess. 
The study of law, if he is to be a lawyer, will give him as much mental 
discipline as mathematics will. If that is to be his profession, a little 
Latin will be good for him; but do not waste the choicest hours of his 
early development in overeducating him in Latin, in Greek, in mathe- 
matics, and in other non-essentials to the profession of the law. Put 
him to studying law at the age of fourteen, and let him begin, in the 
early stages of his intellectual development, to understand as a lawyer 
and to think as a lawyer. 


Harvarp Law Scuoot — Proressor Dicey, Oxrorp’s 
TeacHER oF Law, Pays It a SpLenpip — CommeEnps THE Har- 
System ABove ALt OrHERs OF THE ENGLISH-SPEAKING WorLD — 
Apvises Oxrorv To ‘‘ Go anp Do Likewise.’’ — Professor A. V. Dicey 
of Oxford, one of the leading teachers of law in England, writes, in 
the current number of the Contemporary Review, a London monthly, 
an article on the ‘‘ Teaching of English Law at Harvard.’’ He says in 
part: — 

‘*Wherever the law of England prevails throughout the American 
continent, the best-instructed and the ablest lawyers have been grounded 
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in its principles at the law schools. It will further be admitted by 
every competent judge that nowhere throughout America is law taught 
so thoroughly as at the university of Harvard. The Harvard Law 
School practically owes its existence to the labors of Story. Though 
other eminent men aided and followed Story, the restorer, we may 
almost say the second founder, of legal education at Harvard, is Pro- 
fessor Langsdell. His labors have been nobly seconded by colleagues 
such as Thayer, Gray, Ames and others, all of whom, by their names 
and by their writings, are known to every educated English lawyer, 
and have been crowned with complete success. The prosperity and 
the greatness of the Law School is almost visible. Its library consti- 
tutes the most perfect collection of legal records of the English- 
speaking people. We possess nothing like it in England. Neither in 
‘London nor in Oxford, neither at the Privy Council nor at the Colonial 
Office can one find a complete collection of American, or even of our 
colonial, reports. The Harvard library meets the wants both of trained 
lawyers and of students. But it is in its students and its professors, 
in its crowded lecture-rooms and admirable teaching, that lies the true 
glory of Harvard. The professors of Harvard have finally dispelled 
the inveterate delusion that law is a handicraft to be practiced by rule 
of thumb, and learned only by apprenticeship in offices; they have 
convinced the leaders of the bar that the common law of England is a 
science which can be so explained by men who have mastered its 
principles as to be thoroughly understood by students whose aim is 
success in the practice of the law. 

‘¢ Any man who has mastered the principles in the large departments 
of law at Harvard undoubtedly begins his professional life with an 
amount of knowledge rarely possessed by an able barrister on his call 
to the bar, and never, as a rule, acquired by any young Englishman 
when he begins to read in chambers. How is it that young Americans, 
who are keenly alive to the importance of actual success in the battle 
of life, are willing, or even eager, to spend three or four of the best 
years of their lives, say from twenty-two to twenty-five or twenty-six, 
in a course of preparatory professional study which no young man 
aspiring to eminence at the English bar would dream of pursuing? 

‘* A high law degree obtained at a university may be in the United 
States, as it is in England, of little worth by way of an introduction to 
business. But a reputation gained at Harvard for extensive and accu- 
rate knowledge of law may well in America promote a young man’s 
success asa lawyer in a way in which no university reputation whatever 
can in England foster his success at the bar. 

‘¢ The teaching of the Harvard professoriate, though scientific, is as 
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far removed as possible from being abstract and is in the best sense of 
the word practical. The teachers at Harvard are saved from the un- 
reality and vagueness which are apt to infect speculative jurists, not 
only by their knowledge that they are educating students for a definite 
professional purpose, namely, success as lawyers, but also by their 
intense enthusiasm for the common law of England, or rather.of the 
English people. They are apostles of English law; but they possess, 
indeed, far too much liberality of spirit to underrate the instruction to 
be gained from the comparison of different legal systems.”’ 

Continuing Professor Dicey says: ‘‘ The teachers of law at Oxford 
should note what has been achieved in the United States and go and 
do likewise, and raise up an institution which may rival the fame and 
share the prosperity of the Harvard Law School. The aim of the law 
school at Harvard is the promotion of scientific legal education, and 
such is also the aim of the law’s school at Oxford. But the aim at 
Harvard is professional; its pupils are men reading for the bar. The 
aim at Oxford is and ought to be to a great extent, educational; most 
of the men who attend our law school are going through a course of 
university training. The differences are essential and cannot be over- 
looked. They determine to a great extent the course of instruction; 
they explain, for instance, the far greater prominence given at Oxford 
than at Harvard to speculative subjects, such as Roman law, jurispru- 
dence and international law, which have a high educational value, but 
will in general not greatly aid a barrister in his professional duties. 

‘* The experiment set on foot by Professor Langdell, and carried out 
by himself and his coleagues, establishes the preéminent value of the 
catechetical system as applied to the study of cases. The most that 
can be said against the scheme of instruction pursued at Harvard is 
that its merits would be increased if it were supplemented to a greater 
extent by the kind of lectures which are to be heard at English and 
continental universities. 


A Patriotic CompounpDING oF A Fertony. — The London Times 
says : 


Frederick James Rous, on bail, a sergeant in the Fourth Battalion of the 
Rifle Brigade, was indicted for bigamy in marrying a young woman named 
Smyth, his wife being alive. The accused admitted the offense, stating that 
before they were married he explained to the young woman that he was a mar- 
ried man. The prisoner said the depot of his battalion was at Dublin, 
and this was the last day of mobilization. His regiment had been ordered to 
South Africa, and he asked to be allowed to go away with it, stating that he 
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desired to be with his comrades and would surrender on his return and undergo 
any sentence passed upon him. 

The Common Sergeant said a conviction would prevent his being taken back 
into the army in the position he held. The prisoner said he could go as a pri- 
vate and was willing to do so. He repeated his request te be allowed to 
go away with his regiment, The Common Sergeant said he did not wish to 
deprive her Majesty of an experienced soldier, and he suggested that the diffi. 
culty might be got over if the prisoner withdrew his plea of ‘‘ Guilty,’ and if 
no evidence was offered for the prosecution. It was not a case in which much 
harm bad been done. 

The prisoner then withdrew his plea of “‘ Guilty’ and pleaded “ Not guilty,” 
and, the prosecution offering no evidence, the jury acquitted the prisoner, who 
left the court to go to Dublin. 


Revivat or Stavery Arrica.—A press dispatch from London 
thus describes the revival by Germany of the species of slavery in 
Africa called the ‘* corvee: ’? — 


While England, in accordance with the dictates of civilization and the spirit 
of the anti-slavery movement, has abolished “ corvee ’’ or compulsory unpaid 
work on the part of the natives in all its Oriental dependencies, as well as in 
Eg; pt, Germany has just introduced it in its East Africacolonies. Each village 
will be compelled henceforth to furnish a certain number of its inhabitants to 
labor for the government, either on plantations or otherwise, and without 
receiving any pay, that is to say, as slaves. It may be remembered that the 
Suez Canal was built by means of corvee labor, and that thousands upon 
thousands of natives succumbed to the excessive toil imposed upon them by 
their relentless task- masters during the digging of this ditch. 


Tue Greatest Impostor oF THE CentuRY. — The St. Louis Globe- 
Democrat recently contained the following paragraph abott a man whom 


we feel safe in designating as the greatest impostor of the present cen- 
tury: — 


James Addison Peralta-Reavis will be a free man in May. The claimant ufa 
fictitious grant of 13,000,000 acres, including the best of the Territory of 
Arizona, is nearing the end of his term in the penitentiary of Santa Fe. What 
he will do when he is at liberty cannot be predicted with any safety. He was 
twenty years in constructing the most marvelous land fraud of this generation. 
He forged archives and records in three countries. He created, by imagination, 
a noble Spanish family and carried the descent, lineal and collateral, through 
two centuries. He even found a portrait gallery to fit the history of the myth- 
jcal Peraltas. He discovered on a railroad train the lost heiress to the Barony 
of Arizonac, and married her. He conducted in person the most remarkable 
trial that has been known in recent years. When he was sent to jail he invited 
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the warden to dine with him. He hired the foremost lawyers of the United 
States on contingent contracts, and induced them to advance him money on his 
prospective success. He victimized the smartest lobbyists in Washington. 
He put on stripes with the air of a martyr. But recently he wrote a letter to 
Mr. Matthew G. Reynolds, the representative of the government who uncovered 
the fraud and convicted him. In that letter Reavis professed repentance. He 
said that in thesolitude of his cell he had come to an appreciation of his errors. 
He felt that, instead of owing a grudge, he could esteem Mr. Reynolds as an 
instrument in the hands of Providence to bring him to a realization of what he 
had done. He declared his intention to lead a different life. Colossal as has 
been his offense, this man is not without sympathy. Perhaps the romance 
with which he surrounded his crimes may have something to do withthis. Re- 
cently the case was brought to the attention of the President in the form of an 
application for pardon. Careful consideration was given, but the conclusion 
was that the interests of justice required the full term to be served. 


Leca History or Mr. Moriey on Epmunp Burke — The approach- 
ingcentenary of Edmund Burke’s death invests everything connected with 
him with a peculiar interest. His name was entered at the Middle Tem- 
ple in 1747; and the Lord Chief Justice of England, in the eloquent 
address he delivered in Lincoln’s-inn Hall on the 28th October, 1895, 
quoted from Burke in two or three passages. It is curious to note that 
a mistake in legal history occurs in Mr. Morley’s Burke.' In bis notice 
there of Burke’s pamphlet, the Letter to a Member of the National 
Assembly,? Mr. Morley points out ‘‘ the grave panegyric on Cromwell 
for choosing Hale to be Chief Justice.’’ Burke wrote: * ‘‘ He [Crom- 
well] sought out with great solicitude and selection, and even from 
the party most opposite to his designs, men of weight and decorum 
of character, men unstained with the violence of the times, and 
with hands not fouled with confiscation and sacrilege; for he chose an 
Hales [sic] for his Chief Justice, though he absolutely refused to take 
his civic oaths or to make any acknowledgment whatever of the legality 
of his government.’’ Though Mr. Morley’s Burke has gone through 
six editions, down to the last, that of 1894, now open before me, he 
does not notice that Burke was in error in saying that Cromwell chose 
Hale for his Chief Justice. The Chief Justices of the Commonwealth 
period, according to Campbell, were, in the King’s Bench, Rolle‘ and 
Glyn;5 in the Common Pleas, Oliver St. John.6 As noted by Black- 


1 English Men of Letters Series, 4 1648-1655. 

Edit. 1894, at c. 9, p. 184. 5 1655-1660. 
2 Jan. 1791. 6 1648-1660. 
3 Works, vol. 6, p. 15, edit. 1815, 
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stone, Cromwell offered a judgeship in the Common Pleas to Hale in 
December, 1653, while Rolle was Chief Justice of the King’s Bench, 
and St. John Chief Justice of the Common Pleas. Sir M. Hale did not 
even become Chief Justice at the Restoration, but only as late as 1671, 
after three judges had preceded him in the short interval since 1660, 
The following passage in Lord Campbell’s Lives would hardly seem to 
warrant Burke’s statement that Hale refused to take the oaths or make 
any acknowledgment whatever of the legality of Cromwell’s govern- 
ment: ‘* Now it is quite certain that previously to 1653, Hale had 
acknowledged the Commonwealth ‘ without king or lords,’ and that he 
did so still more solemnly when he was sworn into office, and when he 
made the declaration of fidelity on taking his seat as member of the 
House of Commons.’’! Curiously enough, Burke seems to have 
written the name of the famous judge Hales and not Hale. It may be 
added that, contrary to what Blackstone says, Sir M. Hale, ‘‘ without 
any misgiving,’’ tried criminals at the assize towns as well as at the 
Old Bailey during the Commonwealth period, according to Lord 
Campbell, for several years. — Law Times (London). 


AspHasia In WiLL-Maxine. — The testamentary capacity of aphasics 
has hitherto received much less attention than its importance and 
intrinsic interest demand, the literature of the subject being singularly 
meager and incomplete. Dr. Bramwell’s article dealing with this sub- 
ject in a more systematic manner than has been hitherto attempted will 
be found of value, we believe, both to the lawyer and the medico- 
psychologist. 

The legal attitude to testamentary capacity at the present time is 
very much the same as that held to criminal responsibility some forty 
years ago. Judicial bias now is as strongly inclined to the side of 
upholding a will, as at that date it was to the infliction of capital pun- 
ishment in criminal cases. With both judge and jury positive evidence 
that the will-maker possessed some intelligence, although scarcely tran- 
scending the habitual speech reflexes, will often outweigh negative 
testimony of definite mental defect. 

A will, therefore, if once made, however incompetent the legal drawer 
of the document to decide the question of fitness, and even if made by 
a lunatic under certificates and in the custody of interested persons, will 
almost certainly be upheld. There can be little doubt that grave 


1 Lord Campbell’s Lives of the Chief Justices, vol. 1, chap. 16, p. 528. 
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injustice is thus inflicted on the one side, and on the other hand it is 
possible that to unskilled persons an aphasic, really capable of making a 
will, may appear totally unfit to do so. 

The legal attitude to testamentary capacity, and even to criminal 
responsibility, approaches more and more, as time goes on, to demand- 
ing, not whether the individual has mental defect, but whether the 
mental defect affected the special actin question. Insanity, therefore, 
is not in all cases a bar to testamentary capacity, each case being 
judged on its own merits; and, similarly, in aphasia with associated 
mental defects, the judgment must be arrived at by a consideration of 
all the facts in each individual case. 

Aphasia is a complication rendering still more difficult the task of 
arriving at evidence of the testamentary capacity by the obstacles it 
interposes to communication between the will-maker and his lawyer ; 
but the associated mental defects of aphasia are the real basis of the 
incapacity ; for even in total aphasia (word deafness, word blindness, 
motor vocal aphasia, and agraphia) it is conceivable that the sufferer 
might still communicate his wishes by signs. That this should ever be 
practically possible is very doubtful, but it is to be borne in mind that 
such a condition has been asserted to have occurred. 

The probability of mental defect, as Dr. Bramwell points out, is 
greatest with the necessary extensive lesions of total aphasia, and 
greater in the cortical than in the subcortical aphasias ; it is intensified 
by evidence of other associated lesions and by evidence of arterial 
degeneration. 

The permanency of a condition of incapacity, as he points out, is 
much greater in conditions arising from rupture of vessels in aged per- 
sons than from obstruction occurring earlier in life. Thus it may exist 
for a short period after the occurrence of a lesion, passing off in a few 
days or weeks. In conducting an examination of an aphasic, therefore, 
the medical man should keep in mind the necessity not only of ascer- 
tainiag the existence of delusions, want of understanding, loss of 
memory, impaired will power, disordered emotion, and change of 
character, but of arriving at a conclusion whether the dispositions of 
the will have been affected by these causes. 

The methods of examination which Dr. Bramwell suggests for the 
exact ascertainment of the aphasic’s testamentary desires are very 
valuable, and he very properly insists that they should be applied by, 
or with the aid of, a physician qualified by special experience to under- 
take such an investigation. The facility with which an unskilled person 
may accept as evidence of intelligence mere speech reflexes or the 
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parrot-like repetitions of weak-minded conditions, render this very 
desirable. 

Dr. Bramwell’s consideration of this subject may serve not only for 
the instruction of medical men in their mode of examination in such 
cases, but as a guide to lawyers in drawing such wills, and to the kind 
of testimony that should be required in support of them. It is a 
distinct advance in this most interesting and important medico-legal 
subject. — British Medical Journal. 


NoncHALANT DEMEANOR OF AN ALLEGED BLACKMAILER WHEN ON 
TriaL. — The following description contained in a recent press dispatch 


from New York, is equal to some of the sketches in the Newgate 
Calendar : — 


“ Big Hawley,” alias William C. Woodward, alias Hon. Lionel Musgrave, 
who has a record as a swindler and card sharp all over the world, was to-day 
convicted in the Supreme Court of attempting to blackmail Samuel W. Bridg- 
ham, a prominent and wealthy Brooklynite, out of $25,000. Sentence was 
deferred until next Monday. This is the first time he has ever been convicted 
of a crime, though he has been arrested time and again, and in almost every 
corner of the globe. His extreme cleverness, however, always enabled him to 
avoid punishment. 

His present trouble grew out of a divorce suit filed by ‘‘ James Ward against 
Mrs. Eugenia Ward,’’ in which Mr. Bridgham was named as co-respondent, 
after he had failed to arrange the matter out of court. Then “James Ward” 
brought suit against Mr. Bridgham for alienating his wife’s affections, asking 
$100,000, and then sent his lawyer around to offer a compromise at $25,000. 
Mr. Bridgham knew none of the parties to the affair, and put it in the hands of 
the police, with the result that Hawley was arrested on the charge of blackmail 
' and the letters in the case were identified by experts as in his handwriting. 
Hawley swore that at the time the divorce proceedings were begun he was in 
St. Louis, where he had been arrested for gambling. 

The prosecution had almost completed its case when court opened this 
morning. 

J. Kinsley, a handwriting expert, was called to identify a letter purported to 
have been written by Mrs. Eugenia Ward. As it was in the same handwriting 
as the letters Woodward is known to have written, this letter revealed an inter- 
esting part of the plot. It read: — 


‘My Dear Mrs. Bridgham — Would you kindly let me know by return mail 
when and where I can have an interview withyou? I am in a world of trouble, 
and want advice such as only a woman can give me. My husband has sued me 
for divorce, and your husband, Mr. S. W. Bridgham, knows why. I don’t 
expect any sympathy from him, yet, at the same time, I don’t propose to be 
destroyed utterly without making any effort to save myself. A letter in care of 
my lawyer, Mr. Y. Y. Halligan, No. 76 Elm street, will reach me. I am with- 
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out money or friends. My last support is taken from me, and | am desperate. 
If 1 don’t hear from you in a day or two I will conclude that your husband has 
jntercepted this letter, and I will call in person. 
Yours, 
Mrs. EUGENIA WaRD.” 

A handwriting expert identified the writing as that of Hawley, and the 
prosecution rested. 

“Big Hawley ’’ then took the stand. 

‘¢ William Carroll Woodward is my name,”’’ he said, firmly. 

The witness denied having written to Bridgham the letters he was accused 
of writing. When Assistant District Attorney Carpenter took the witness for 
cross-examination, he assumed a willing, though rather defiant, attitude. He 
was asked about his acquaintance with various detectives, and among other 
persons, if he knew Eugenia Ward. 

“Yes,” he replied. ‘ I have met her several times.”’’ 

‘* Was she not known as ‘ English Jennie?’ ”’ 

don’t know.” 

“Don’t know what she was called?”’ 

‘I know a thousand women in New York, but am not very good on names.”’ 

‘* You had a house in London, did you not? ”’ 

‘ Yes, I had a place there,”’ said Hawley airily. 

‘‘You were known as the Hon. Lionel Musgrave, I believe?’’ asked Mr. 
Carpenter, sarcastically. 

Yes,” 

You raked off a good deal of money there?” 

Hawley admitted that he had. 

“You escaped from London with a large quantity of diamonds, did you 
not?” 

won some diamonds.”’ 

what value? ”’ 

“ Oh, a matter of some £50,000,’’ was the carele:s response. 

“You also took a good deal of money out of Ceylon, didn’t you? ”’ 

Considerable.” 

‘* Where do you live when you are not in jail?” the Assistant District 
Attorney went on. 

“Tn hotels, cafes, card rooms, in my apartments, wherever they may be.’’ 

‘«How many times have you been arrested? ”’ 

“ | am thirty-seven years old,” said the Hon. Lionel Musgrave, medita- 
tively, ‘*and I have been arrested thirty-seven times.”’ 

Hawley cut a wide swath in London. He had a magnificent place, enter- 
tained like a NeW York millionaire, and was received in exclusive circles. 
Soon stories came out of wealthy young Englishmen who had lost enormous 
sums at cards at the residence of Hon. Lionel Musgrave, and he skipped. 


At THE Bar OF THE House. — The recent appearance of Kirkwood at 
the Bar of the House of Commons, by reason of his refusal to answer 
questions put to him by the Select Committee engaged in taking evidence 
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relating to the system of money-lending, is an incident sufficiently out 
of the common to draw attention to the very extensive powers possessed 
by the House in this direction. The general power of ordering the 
attendance of persons whose conduct before Committees has been such 
as calls for reprimand is one of immemorial usage. The Commons 
Journals contain many instances of orders for attendance, while the 
precedents for the course of action adopted when the offender makes 
his appearance have been closely followed by the Speaker in the recent 
case of Kirkwood. Thus on the 31st July, 1835, a certain William 
Prentice attended at the Bar, and was questioned by the Speaker thus: 
Were you examined before the Select Committee on the Great Yarmouth 
petitions? — Yes. Did you refuse to answer the following question — 
‘¢ Will you state from whom you received that sum of one or two hundred 
pounds?’’ — Yes. And do you still persist in declining to answer the 
same? The offender proceeded to explain that he was afraid of in- 
criminating himself, and declined to answer on that ground. He was 
ordered to withdraw. Motion was then made that the witness ought to 
answer, and resolved accordingly. Prentice was again summoned and 
admonished, but, as he persisted in his refusal to answer the question 
at the next meeting of the Committee, it was ordered that he be com- 
mitted to the custody of the Serjeant-at-Arms, and Mr. Speaker issued 
his warrants accordingly. So also in 1827 one John Carne was com- 
mitted to Newgate for prevaricating before a committee sitting on the 
Penryn Election Bill. Again, in 1866, the Attorney-General was directed 
to prosecute a witness for perjury. The two House have somewhat 
different forms in the matter of punishment. ‘The House of Lords as 
a Court of Record commit for a definite time, and also can, when they 
so desire, impose fines. As to whether the House of Commons consti- 
tutes a Court of Record there is much doubt.!. Three hundred years 
ago the claim was conceded, but is now abandoned. They differ from 
the Lords in committing for no specifically mentioned time, and have 
not during the last 231 years inflicted any pecuniary fine upon offenders. 
The duration of detention is a matter depending on the pleasure of the 
House, but the offender by expressing contrition and presenting a 
petition for release can compass his deliverance. Release also follows 
upon prorogation; in default, the courts can discharge the offender 
upon a writ of habeas corpus. To secure the independence of Parlia- 
ment, the courts, while possessing the power of enforcing returns to 
these writs, cannot inquire into the causes of commitment or admit to 
bail when the warrant recites that the prisoner has been guilty of a 


1 Vide May’s Parliamentary Practice, 10th ed., p. 89. 
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preach of privilege. It has been said of the High Court of Parlia- 
ment that ‘‘ adjudication is a conviction, and their commitment, in 
consequence, an execution.’’! As is pointed out at this page, the rule 
- js otherwise if the warrant shows causes of commitment other than this ; 
its validity can then be examined. Warrants need not, however, recite 
any cause whatever. — Law Times (London). 


Jupic1aL Costume — Oricin oF THE ‘‘ Brack Cap’’ — ApPELLa- 
TION OF ‘*‘ REVEREND.’’ — The procession of the Judges on Monday last 
in the hall of the Royal Courts of Justice in their quaint robes, headed 
by the Lord Chancellor in all his paraphernalia, gives the opportunity 
of dilating on the peculiar variety of their costume so puzzling to the 
frequenter of the Law Courts. 

According to the statement of an excellent authority, a former clerk 
of the Lord Chief Justice of England (Mr. Frayling), the following 
details are given as to the official list of judges’ robes and the special 
days appointed for their use : — 

For Hilary Term — First day in black robe and hood, trimmed with 
ermine. Wig full-bottomed. 

Conversion of St. Paul, Jan. 25—Scarlet robes, trimmed with 
ermine. 

Easter Term — First day in purple robe and hood, trimmed with silk. 
Wig full-bottomed. 

St. Mark’s Day, April 25 — Scarlet robes and hoods, trimmed with 
silk. 

St. Philip and St. James, May 1 — The same. 

Trinity Term — Purple robes and hoods, silk trimming. 

Queen’s Birthday — Scarlet robes and hoods, silk trimming. 

St. Barnabas’ Day, June 11 — The samé. 

Michaelmas Term — First day, black robe and hood, ermine trim- 
ming. 

Lord Mayor’s Day —Scarlet robes and hoods, ermine trimming. 

Levées — Black silk gown, plain bands, three-cornered silk hat, full- 
bottomed wig, breeches, shoes and buckles. 

House of Lords — Robes with scarf and tippet. On the occasion of 
visit of the Sovereign, full robes of state. 

Old Bailey Sessions — Black robes trimmed with ermine, silk scarf 
and tippet. 

Red-Letter Days according to the Calendar — Scarlet robes trimmed 


1 Vide May, sup., p. 68. 
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with ermine, for winter months. After Easter and Trinity Terms, silk 
trimmings. 

St. Paul’s Cathedral. — First Sunday in Easter and Trinity Terms, 
full robes, etc. 

Circuit Robes. — Scarlet robes, with beaver hat and full-bottomed 
wig — to open commission and swear in grand jury. 

The late Lord Coleridge is credited with making an alteration in cos- 
tume, by introducing a scarlet sash, to be worn over the right shoulder, 
while puisne judges were authorized to wear it over the left shoulder, 
attached to the hood at the back. 


Tue Brack Cap.’’ 


The ‘‘ black cap’’ is the part of the costume which has always ap- 
pealed to the sentiment of the outsider, on account of sympathy for 
the occasion of its use. Perhaps few questions have caused so much 
doubt as to its origin and as to the obscurity in which it was so long 
involved. The date of introducing the custom of using the ‘ black 
cap’’ has never yet been traced. The cap was called the ‘‘ judgment 
cap,’’ and is only used when sentence of death is passed. The cover- 
ing of the head by the judge is a sign of mourning. The judge is sup- 
posed to be assuming the highest function of power, that is to say, 
taking away life, and therefore the head is covered in token of putting 
on the full dignity of the Crown, at the same time giving additional 
solemnity to the awful occasion. 


THe APPELLATION OF REVEREND.’’ 


It would be interesting to learn when the title of ‘treverend,’’ as ap- 
plied to judges, originated, and also when the custom, if ever, was 
dropped. In the archives of the seventeenth century mention is made 
of a publication of law reports headed, ‘‘ By the approbation of the 
reverend judges.’’ Shakespeare appears to have the expression in 
view when Othello declaimed, ‘‘Most potent, grave, and reverend 
signiors.’’ — Law Times (London). 


SiresHop Lecistation: CLERICAL IN THE Recent New YORE 
Necortias_e Instruments Law. — Mr. Davenport, writing from New 
York to the Law Times, of London, in August of last year, pointed 
out the following remarkable instance of slipshod legislation : — 


An example, which Governor Griggs did not give, of the evil which he 
referred to, appears in ‘‘ The Negotiable Instruments Law”’ recently passed in 
New York State. This is one of the statutes prepared by the Commissioners 
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on Uniformity of Laws. The commissioners have been selected from various 
States, and have endeavored to induce the legislatures of the several States to 
pass uniform statutes on certain commercial subjects, so that business men 
. having dealings among the States could be sure that they were transacting 
business at.all times under the same rules of law. “The Negotiable Instru- 
ments Law’? has been adopted by New York, Connecticut, Colorado, and 
Florida, and the legislatures of some of the other States will pass upon it at 
their next sessions. Ina statute so carefully prepared, and which had been 
adopted by the legislatures of three States, it would seem that the New York 
legislature might pass the bill without danger that many clerical errors would 
creep in. Asa matter of fact, the statute, which has recently been published 
and which goes into effect on the Ist of October, is full of errors for which 
either the persons who sent the bill to the legislature or the engrossing clerks 
are responsible. The word ‘‘drawee’’ appears instead of ‘‘ drawer,” and 
“drawer” instead of “drawee’’ in several places. The word “ negotiable ”’ 
is used instead of the word “‘ negotiated’’ in a section where the change con- 
siderably affects the meaning. In several cases references are made to pre- 
ceding sections, but the numbers of the sections referred to are incorrectly 
given. The references are to the sections of the bill as adopted in some other 
State, and not according to the enumeration of the New York statute. The 
result of these and other errors is that the law, instead of being made more 
certain and uniform, is in some respects more unsettled and complicated than 
before. The number of errors is greater in the statute here referred to than 
in most other cases, but mistakes for which the engrossing clerks of the legis- 
lature are usually held responsible are unfortunately common. Statutes pre- 
pared by the Commissioners of Revision, comprising hundreds of sec- 
tions, are passed without reading or careful examination by the legislators, 
and frequently new statements of law are introduced and find a place in the 
statute book without the knowledge of the legislators. 


Serseants’ Rines. — Thanks to the energy and public spirit of Sir 
Harry Poland, Q. C. (says the Pall Mall Gazette), there has just been 
added to the library of the Inner Temple an intensely interesting little 
collection inscribed ‘‘Serjeants’ Rings.’’ It contains four gold rings 
which one belonged to Serjeants Channell (1840), Crompton (1852), 
Ballantine (1856), and Field (1875) respectively. The dates are 
those of their being made serjeants. All these gentlemen except 
Ballantine, became judges; Lord Field alone survives. On each ring 
is engraved the motto the serjeant took. Channell’s is Quid quandoque 
deceat: Crompton’s, Quaerere verum : Ballantine’s, Jacta est alea: and 
Field’s, Fats ce que doit avienne que pourra. These rings were dis- 
tributed by the new members of Serjeants’-inn to the old ones before 
that Inn was broken up. Previous to that event all common law 
judges had to be Serjeants before they were raised to the Bench, 
and some judges still wear the coif, the privilege of that order. 
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Serjeant Bellasis has left an account of his being sworn in in 1844, 
After the oath his ‘‘colt’’ (an attendant barrister) ‘‘ presented the 
Chancellor with the royal ring, requesting him to present it to Her 
Majesty, and also with a ring for himself,’’ and then ‘‘ delivered 
rings for me’’ to several judges. ‘‘ The Queen’s ring was very large 
* * * the rest were of various sizes, according to the dignity of 
the person they were presented to.’’ These rings have now become 
very scarce, and Sir Harry Poland has bad the greatest difficulty in 
recovering these few comparatively modern ones. Anyone coming 
across gold rings with an inscription—it was nearly always in 
Latin — would do well to see if it could not be identified possibly 
with some historic name. In some of the older reports the creation of 
the serjeants are recorded, with their mottoes.— Law Times ( London.) 


Corporations: Divipenps — WuHaT ARE ‘‘ PROFITS’’ OUT OF WHICH 
DivipENDs MAY PROPERLY BE DECLARED. — This interesting and fertile 
question was thus briefly referred to in the Law Journal, of London: — 


The temptation to pay fictitious dividends is very great, and it is so for obvious 
reasons. It is popular with shareholders, and it materially enhances the value 
of the shares in the market; but this very temptation makes it particularly 
desirable that profits should have a definite meaning. Yet nothing could be 
more indefinite at present as a matter of law. The more the judgments of the 
Court of Appeal in Lee v. The Neuchatel Company,! and Verner v. The Gen- 
eral and Commercial Trust,? are examined the more difficult it is to recognize 
in them the utterances of ideal wisdom. It is obscure political economy made 
more obscure by law. To begin with, we have the proposition that for the 
purposes of determining profits accretions to and diminutions of capital are to 
be disregarded. A shipping company, for instance, has lost half its fleet, ora 
submarine telegraph company one of its cables, yet it need form no sinking 
fund to replace the loss, but may go on paying away all its profits in dividends 
just as if nothing had happened. The capital, it is said, is embarked in trade, 
and must run the usual trade risks. But is not the legitimate solution of the 
situation this — that the company should use the power to reduce capital given 
it by the Companies Acts, 1867 and 1877, and write off the amount as a loss with 
the sanction of the court? A still more startling proposition, however, is that 
a@ company which owns a wasting property, such as a leasehold coal mine or a 
patent, may pay away all the so-called profits in dividends, though the result 
may be that in a few years, when the patent rights have run out or the coal has 
been all worked, the company may be left with no capital at all. Of course the 
shareholders might agree to do this—to divide, indeed, the whole assets at 
once —if there were no such persons as creditors to be considered; but as 
creditors have to be reckoned, as, indeed, the Limited Liability Acts pay special 


1 58 Law J. Rep. Chance. 1. 2 63 Law. J. Rep. Chanc. 456. 
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respect to them, it is very difficult to see why such a payment of dividends is 
not a return of capital, and as such a violation of the first principle of the irre- 
ducibility of such capital. But commercial men and companies fortunately know 
- their business better than the court can teach it them; they shun these will-o’- 
the- wisp dvuctrines that flicker over the quagmire of insolvency, and in ca!culat- 
ing profit pursue ther way along the well-trodden high-road of old-fashioned 
principle. 


Wuat 1s THE CommeERcIAL VALUE oF A Mustacne?— The Globe 
(London) says that the courts of Georgia will soon be called upon to 
settle the above momentous question. A commercial traveler, while a 
guest at a leading Georgia hostelry, repaired to the cigar-stand therein 
to get a light. The apparatus refused to respond, with the jet of flame 
which it was accustomed to send forth. Whereupon the traveler sought 
to restore its usefulness by tapping it. Immediately upon bis doing so, 
the flame leaped forth and ‘‘ licked off his long, beautiful, blonde mus- 
tache.’”” He now seeks to recover, by way of damages, twenty-five 
hundred dollars, alleging, that the mustache gave him a distinguished 
appearance and greatly aided him in the pursuit of his vocation, where- 
as the loss of it has resulted in great loss of business, and has caused 
his wife great mental anguish. 


InsuLTs TO ForEIGN SovEREIGnS is the headline of the following inter- 
esting article taken from the Law Journal (London) : — 


The criminal law of most, if not all, civilized countries is sufficiently strong 
to prevent the publication of writings, the object of which is to bring the rulers 
of foreign States into contempt. The rule of English law, as expressly laid 
down in Peltier’s Case,! is that any publication tending to degrade 
and defame persons in situations of power and dignity in foreign 
countries may be treated as libels, particularly when they have a 
tendency to interrupt the pacific relations between the two countries. The 
proper procedure is by criminal information. The rule is a reasonable one, 
though capable of being used oppressively for political reasons. There are 
several instances of prosecutions for such attacks upon foreign sovereigns or 
their ambassadors. Thus, Lord George Gordon was in 1787 convicted of 
a libel upon Marie Antoinette and the French Ambassador. Vint and two 
others were in 1801 convicted of a libel upon the Emperor of Russia? 
and during the short period of peace after the Treaty of Amiens, Pel- 
tier was prosecuted for a libel on Napoleon, and found guilty; but, as war 
broke out again, was never called upon to receive judgment. It must be owned 
that in some of the cases the libels were no more than attacks upon the policy 


1 State Trials, Vol. XXVIII., p. 529. 2 Published in the Courier. 
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or public acts of foreign rulers, in respect of which there would be difficulty 
now to induce ajury to convict. For instance, the worst that the Courier said 
of the Russian Emperor was that he was rendering himself obnoxious to hig 
subjects by various acts of tyranny, and ridiculous in the eyes of Europe by his 
inconsistency. Theoretically, however, in Peltier’s Case Lord Ellenborough 
seems to have recognized the distinction between publications directed against 
the public acts of a sovereign, and those which reflected upon his person and 
character. 

It is the personal nature of the attacks in certain French newspapers upon the 
Queen and other members of the royal family — attacks sometimes embodied in 
coarse, even indecent, caricatures — which have aroused stich resentment in 
this country. When a French comic paper publishes a special number descrip. 
tive of the English character, in which, for example, English steamers are 
depicted as running down French fishing-boats and leaving their crews to 
drown, and English sportsmen as tying up Indian children to act as bait for 
alligators, no one thinks of protesting. Nor-would criticism, however unfair or 
dishonest, of the policy of this country or the public acts of its public men 
cause the same feeling of anger. Some reputable French papers seem to class 
the attacks of which we complain with the remarks made in the English papers 
during the Dreyfus case on the conduct of a number of French officers. If 
they cannot understand the difference between criticism in matters of public 


interest and scurrilous personal abuse, it seems useless to try to enlighten 
them. 


Appiause in Court. —The Law Journal (London) says that Mr. 
Justice Wills found it necessary recently to repeat the familiar say- 


ing that a court of justice is not a theater, under the following 
circumstances : — 


The acquittal of a woman who was tried at Guildford on a charge of mur- 
dering her illegitimate child was received with loud applause by some mem- 
bers of her sex in the gallery of the court. The learned judge, having 
directed the chief offender to be brought before him, informed her that she had 
rendered herself liable to be sent to prison, but he contented himself with 
giving her a serious warning that a court of justice was not a plaee where 
expressions of approval or disapproval could be permitted. He was more 
merciful than the late Lord Coleridge, who, during a trial at Leeds, in 1893, 
sent a youth to prison for forty-eight hours for allowing his feelings of emo- 
tion to overcome his sense of decorum. Macaulay states that the acquittal of 
the Seven Bishops was followed by great shouting in court, and that the 
judges made no attempt to suppress it because public opinion was so strong. 
Whether such a manifestation of popular feeling would be tolerated at the 
presented time may be doubted. Applause in court is a serious evil, since it 
may affect the manner in which juries discharge their duties; but it is an 
evil which is scarcely likely to be removed by mere threats of imprisonment. 
We doubt, indeed, if imprisonment is the fitting punishment for the offense. 
A wide distinction ought to be drawn between persons who are deliberately 
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guilty of contempt of court and those who, without desiring to cast any dis- 
respect upon the court, merely allow their feelings to get the better of their 
judgment. A fine would be more suitable to the occasion. 


Encuisn Jupces as Eprrors anp Writers or LITERATURE. — 
The Law Times, after commenting upon the extraordinary number of 
English judges engaged in legal literary work, gives the following 
enumeration, placing them in order of rank: — 


“The Practice of the Court of Passage; ’’ the master of the rolls, author 
of Partnership’? and Companies; Lord Justice Collins, part editor of 
Smith’s ‘* Leading Cases; ’’ Lord Justice Vaughan Williams, author of ‘‘ Law 
and Practice in Bankruptcy,”’ and editor of “‘ Law of Executors; ’? Mr. Justice 
Day, editor of ‘‘ Common Law Procedure Acts,’’ and part editor of Roscoe’s 
“Nisi Prius Evidence;’? Mr. Justice Wills, author of ‘‘ The Vestryman’s 
Guide,” and editor of “‘ Circumstantial Evidence; Mr. Justice Wright, part 
author of ‘* Possession in the Common Law” and “ An Outline of Local 
Government,’’ and author of “ The Law of Criminal Conspiracies and Agree- 
ments;’’ Mr. Justice Bruce, part author of “ Admiralty Practice;’’ Mr. Jus- 
tice Kennedy, author of * Civil Salvage; ’’ Mr. Justice Bigham, editor of an 
edition of the ‘‘ Merchant Shipping Act; *’ Mr. Justice Phillimore, editor of 
Ecclesiastical Law and International Law; Mr. Justice Bucknill, part 
editor of Abbotton “Shipping, ’’ and now comes Mr. Justice Farwell, the 
only representative of legal anthorsh'p on the chancery side, whose work on 
‘* Powers’ has for many years been the guide, philosopher, and friend of all 
who have had occasion to deal with the subject of which it treats. 
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NOTES OF RECENT DECISIONS. 


ComB!NATIONS IN RestRAINT OF TRADE: BoycotTinc BY GREAT Cor- 
PORATIONS — PROHIBITING THEIR CUSTOMERS FROM TRADING WITH 
Orners — Decision AGAINST THE ASSOCIATED Press. In the case of 
the Inter Ocean Publishing Company v. the Associated Press, not re- 
ported at the time of this writing, the Supreme Court of Illinois, on 
February 19th, rendered a decision which rent all the monopolistic fea- 
tures of the Chicago news ring, known as the Associated Press, from 
side to side and from top to bottom. This organization was an evolu- 
tion from other smaller press organizations beginning in the city of New 
York at an early date. The Western Associated Press was organized 
in Michigan soon after the Civil War, and continued its existence under 
a charter granted by the legislature of that State until the fall of the 
year 1892; about which time, after a stormy meeting at Detroit, the 
members adjourned to Chicago and there voted to reorganize the cor- 
poration under the laws of the State of Illinois. This was done. The 
present organization, known as the Associated Press, was created under 
the general laws of Illinois relating to the organization of corporations 
for profit, in October, 1892. It went into the business of gathering 
and disseminating news, and the Western Associated Press of Michigan 
went out of business at the same point of time. The new organization 
established among its by-laws one under which its board of directors 
had the power, by a two-thirds vote, to declare any newspaper or news- 
gathering organization ‘‘antagonistic’’ to the Associated Press; upon 
which every customer of the Associated Press was prohibited from 
dealing with the boycotted newspaver or news organization, by buying 
special news from it, or selling news to it. In fact, the result of this 
boycott was to hang ‘‘ Small Pox’’ on the door of the boycotted pub- 
lisber, and it was liable to work an utter ruin of his business. 

At the time when the Associated Press was organized, there existed 
a powerful organization called the United Press, with its headquarters 
at New York. This organization had worked together in harmony with 
the Associated Press for about ten years, under the management of a 
so-called ‘‘ Joint Committee.’’ The joint committee arrangement was 
disrupted, and the Associated Press of Illinois launched its boycott 
against the United Press by declaring the latter ‘‘ antagonistic ’’ to it. 
The effect of this boycott was, of course, to prevent the United Press 
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from selling any of its news to the so-called members of the Associated 
Press. A vast majority of those so-called ‘‘ members’’ were not mem- 
bers of the Associated Press at all, but were mere customers. The 
‘Associated Press had a considerable stock which was distributed among 
publishers, and these stockholders alone had a voice in electing its 
directors and controlling its business. The vast majority of its so- 
called ‘‘members’’ were merely proprietors of newspapers which 
received its news, each under a separate contract with it. These 
newspapers ramified the United States and Canada, and extended even 
into Mexico and Cuba, and the number reached about 600. Aside 
from these, some 2,400 minor daily newspapers received the news 
reports of the Associated Press through two publishers of so-called 
‘patent outsides.’’ Its market and news reports were also sold to a 
corporation owned by the Western Union Telegraph Company, called 
the Gold & Stock Company, which company in turn published these 
reports by means of ‘‘ tickers’’ in all of the principal hotels, saloons, 
clubs, etc., throughout the chief cities of the United States. It 
acquired an exclusive contract with the Reuter Telegram Company, 
Limited, of London, the great news-gathering association of the Old 
World for English-speaking peoples. 

As soon as the Associated Press of Illinois got on its feet, one of the 
first things which it did was to launch its boycott against the United 
Press. This led to a war between the two organizations which resulted, 
in the month of March, 1897, in the destruction of the United Press. 
The Associated Press now had a practical monopoly of news-gathering 
and news-distributing throughout the United States and Canada, 
opposed only by two or three feeble and struggling organizations, all 
the others having fallen by the wayside. In New York City, only one 
newspaper refused to bow to it, the Sun. The Sun established its own 
news-gathering bureau in London, called the Laffan Agency, and a 
corresponding bureau in New York called the Laffan News Bureau, each 
named for Mr. William M. Laffan, the able business manager of the 
Sun. As early as June, 1894, the Associated Press launched its boy- 
cott against the Sun and the Laffan News Bureau. The result of this 
boycott was to cut off from the market of the Sun every one of the 
newspapers in the United States and Canada supplied by the Associated 
Press with its news. This caused great damage and loss to the Sun, 
but the Sun nevertheless persisted in fighting for free trade in news and 
for independence in business competiton, and has continued to fight 
until this day, to its great honor and credit. 

The Chicago Inter Ocean was one of the original members of the 
Associated Press when it was reorganized under the laws of the State 
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of Illinois. That paper was, not long since, purchased by Mr. Charles 
T. Yerkes, who had acquired a fortune in the building and manage- 
ment of street railways in Chicago. Mr. Yerkes was quick to perceive 
that, although the tentacles of the Sun in gathering news may not have 
reached to as many places on the surface of the globe as tnuse of the 
Associated Press, yet the news which it brought in from the principal 
centers of human activity was better news, more truthful, more accu- 
rate, and much better edited than the news supplied by the Associated 
Press. He therefore determined to supplement his Associated Press 
news with that of the Sun. The Chicago Tribune and the St. Louis 
Globe-Democrat had previously made the same discovery, and had 
purchased the news of the Sun until they had been compelled to desist 
from doing so by a threat of expulsion from the Associated Press. 
The Inter Ocean Publishing Company was notified by the Associated 
Press to desist from purchasing the news of the Sun, but declined so to. 
do. The board of directors of the Associated Press thereupon met at 
Chicago to try the Inter Ocean for its offense against their by-law and 
their command. The Jnter Ocean filed a bill for an injunction in one of 
the State courts in Chicago, to restrain the Associated Press from tak- 
ing this action, on the ground, that the by-law under which they were 
acting and the clause of the contract between the Associated Press and 
the Inter Ocean made in pursuance of the by-law, were against public 
policy and void. ‘The question came up before a judge named Water- 
man, who wrote a weak and wishy-washy opinion holding tuat the by- 
law and the contract made in pursuance of it were against public policy 
and void, —but yet, as the Inter Ocean Publishing Company was a 
party both to the unlawful by-law and tothe contract, it could not have 
any relief in a court of justice in extricating itself from the predica- 
ment in which it had placed itself: applying the maxim in pari delicto, 
etc., and placing the rights of the private parties above those of the 
public. Appeal was taken by the Inter Ocean to the Appellate Court, 
and the decision of Judge Waterman was affirmed on substantially the 
same ground. ‘The Inter Ocean now appealed to the Supreme Court 
of Illinois. With the successive judgments of two courts against his 
client, the counsel who had come into the case, Mr.Clarence C. Knight, 
possibly may not have had the greatest hopesof winning the case. We 
told him at the time that he had a good case; that he ought not to 
doubt that he would succeed; that the Supreme Court of Illinois could 
not well decide against him without receding from a whole line of its. 
own decisions and making one law for the Associated Press and another 


law for other people; and that the court would hardly do that. It has 
turned out as we predicted. 
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The Supreme Court of Illinois had previously held, in the case of 
Chicago Grain and Stock Exchange Company v. Board of Trade,' 
that the market news gathered on the floor of the Chicago Board 
was not private property in a sense which allowed the Board 
of Trade to dispose of it as it might see fit, selling it to one cus- 
tomer and refusing it to another, but that it was juris publici —im- 
pressed with a public right or interest — and that the Board of Trade 
must, in distributing it, serve all persons equally under like conditions, 
just as a railway carrier, or a water supply company ina city, is bound 
to serve the public equally. The court could not hold otherwise in the 
Associated Press case without making one law in regard to a particular 
species of news market reporis and another law for general news which 
included market reports. And the court did not. The court held that 
the business in which this great corporation was engaged and in regard 
to which it had acquired a virtual world-wide monopoly, was juris pub- 
lict and not juris privati; that in selling its news it was bound to serve 
the public equally, and could not lay upon its customers the condition 
that they buy no news from anyone else whom the Associated Press 
might designate as antagonistic to it. The court also condemns, in- 
ferentially, another monopolistic feature of the Associated Press, by 
which the publishers whom they serve with their news in any particular 
city may organize themselves into a local board and hold a monopoly 
of its news service in that city, preventing any new publisher from com- 
ing in and receiving that service without unanimous consent in writing. 

The Supreme Court of Illinois is entitled to the puplic thanks for this 
decision, and Mr. Justice Phillips, who writes the opinion of the court, 
is especially entitled to those thanks. His opinion, while not long or 
labored, considering the magnitude of the case, is clear and strong. 
The law which he lays down is most wholesome and conducive to the 
public interests. Nothing better could have reasonably been expected 
of the judges in Chicago, we mean the judge at nisi prius and the judges 
of the Appellate Court, than the decisions which they rendered. An 
elective bench, in the face of a powerful press organization such as the 
defendant in that case, can scarcely be regarded as an independent dis- 
penser of justice. But those influences did not reach the Supreme 
Court, and especially the justice who was the mouthpiece of the court 
in this particular case. His opinion is in line with other judicial utter- 
ances of his on similar questions. It is plain that no corporation and 
no monopolistic trust, however powerful, has a ring in his nose, and 
that he does a fair portion of his thinking on the side of the scattered 
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and segregated public, on the side of public policy and public right. It 
required that courage which becomes a judge to write this opinion. 

The Associated Press is not merely a monopoly in the sense in which 
other monopolistic trusts are said to be monopolies, but it is a mo- 
nopoly of opinions, a monopoly of ideas. It has acquired a virtual 
monopoly in the distribution of news, and in the publishing of facts or 
of news which is not facts. It deals as a monopolist in those things 
upon which human judgments are formed and governmental policies 
dictated. The news which it distributes to its patrons goes through its 
great news clearing house in Chicago and is there ‘‘ edited.’’ Every 
person who has been connected with the press knows what ‘ editing” 
means. During the period of the old joint arrangement between the 
Associated Press and the United Press, complaints were constantly 
made that one political party was favored above another. ‘That was at 
the time when Mr. Cleveland first ran for the presidency, Governor 
Hendricks of Indiana being his running mate. The records of the old 
Joint Committee show that complaints were made again and again that 
the Democratic party was favored as against the Republican party, and 
that the Associated Press telegraphed to its patrons the speeches of Mr. 
Hendricks in full, while according no such favor to the Republican 
party. 

The story has become more or less current that the Associated Press, 
during the agitation in France and throughout the civilized world over 
the Dreyfus affair, entered into an arrangement with the French Gov- 
ernment by which the Associated Press acquired the privilege of tele- 
graphing its news over the French cable at one-half the usual rates, 
upon condition that it would not publish matter unfavorable to the 
FrenchGovernment ; that thisarrangement was not kept to the satisfaction 
of the French Government; that that government thereupon determined 
to restore the old rates, and that the president of the Associated Press 
actually made a trip to France to prevent this action from being taken. 
This story may or may not be true. From the nature of the case, exact 
proof of it is not accessible; but it shows the capacity which a news- 
gathering association which has acquired a substantial monopoly of 
the field of the world’s news possesses for defrauding the public 
judgment. 

Another illustration of the same kind is furnished by the case of the 
World’s Fair, which it is proposed to hold at St. Louis in the year 1903, 
the centennial anniversary of the purchase of the Louisiana Territory 
from France. Chicago being more or less a rival of St. Louis, the 
Associated Press has published to the world next to nothing of that 
very important movement. 
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NEGLIGENCE: FatLure or Companies TO Apopr AuToMATIC 
CoupLers IN GeNneRAL Use To Be NeGuicence Per Se. — In the 
case of Trowler v. Southern R. Co.,! the Supreme Court of North 

Carolina held that the failure of a railway company to use on its freight 
- ears automatic couplers which are in general use, but instead thereof 
using skeleton drawheads of unequal height, is negligence per se. 
The question was squarely made, and squarely decided. The opinion 
of the court was written by Mr. Justice Clark, who is not only an expert 
in railway law but also in railway economics. While we entertain great 
respect for the opinion of the learned judge, we nevertheless think that 
the analogies of the law of negligence lead to the conclusion that such 
failure is merely evidence of negligence to go to the jury, subject to 
explanation and justification on the part of defendant. And this is 
quite a saferule; for there is no doubt as to the manner in which a North 
Carolina jury would deal with the question in nearly every case. On the 
other hand, there might be exceptional circumstances where the failure 
of a railway company to adopt these modern appliances, devised to 
promote the safety of its employés, might be explained so as to make it 
appear to be consistent with due care and right acting. In giving the 
opinion of the court, Mr. Justice Clark goes into the bloody statistics 


of death from this species of negligence and concludes his opinion as 
follows :— 


In view of such mortality, rivaling that of the bloodiest wars, this court 
cannot reverse its declaration heretofore, which is sustained by every senti- 
ment of justice and humanity, that where a life and limb-saving appliance, like 
automatic car couplers, has come into general use, and its partial adoption 
has in four years, notwithstanding the increase in railroad mileage and em- 
ployés, decreased the injuries and deaths from coupling cars one-half, the failure 
to adopt and use it is negligence per se. Considering the economy in money of 
using such appliances, as well as the ample revenues of the defendant, it is 
passing strange that it, or any other railroad company, should have delayed 
till now, or even till 1895, to protect the lives and limbs of their employés in 
this particular, or that there should have been need of an act of Congress or the 
verdict of a jury to stimulate considerations of humanity towards their patrons 
and their employés. Counsel for the defendant read, as part of his argument, 
a clipping from a newspaper, and repeats in his brief, that a noble English lord, 
who was a railroad manager as well as an hereditary member of parliament, 
had changed his party affiliations because the one to which he had belonged 
had advocated the enforced adoption of self-couplers upon English railways. 
That simply shows that one such manager, at least, possesses a lordly disregard 
for the thousands of deaths and injuries of employés yearly caused by the lack 
of safety appliances; and it may be there are others who entertain sentiments 
of higher allegiance to the net earnings of the syndicates that employ them 
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than to those great principles which every political party professes to advocate 
as being for the best interests of the public. But the hostility of one or more 
railway managers towards the matter cannot affect the impartial enforcement 
of the sound legal principle that employés and the traveling public alike have 
a right to be protected against any dangers which can be avoided by the adop- 
tion of safety appliances which have been tested by experience, and which have 
come into general use. In the present case, the defendant has the less excuse 
because there was uncontradicted testimony, not only that automatic car 
couplers were in general use at the time of the injury (March, 1895), but that 
the skeleton drawheads, in attempting to make a coupling with which the. 
plaintiff was injured, were defective in that they were of different heights from 
the ground, and evidence that the cars could not have been coupled with a 
stick, or in any other manner except by hand. No error. 


ATTORNEY AND CouNSELOR: DisBARMENT FOR Bripinc MEMBERS OF 
LEGISLATURE IN AN ELEcTION FoR UniTep States Senator. — A press 
dispatch dated Helena, Montana, December 23, 1899, says: ‘‘In a 
unanimous opinion handed down by the Supreme Court to-day Attor- 
ney John B. Wellcome of Butte is forbidden to practice before any 
court in Montana, on the ground that he was guilty of corruption dur- 
ing the recent session of the legislature in paying a member thereof a 


large sum of money to secure votes in the interest of the candidacy of 
W. A. Clark for United States Senator. The case hinged on the tes- 
timony of State Senator W. A. Clark of Madison County, who swore 
that he had received $10,000 from Wellcome to vote for Clark, and 
that he afterward turned the money over to Mr. Whiteside in order to 
expose the methods being pursued by the Butte millionaire.’’ 


The opinion in part is as follows :— 


The only other witness who testified to the facts of this transaction was 
Whiteside. He frankly states that he came to Helena about Dec. 31, 1898, 
with the intention to expose those guilty of corrupt practices in connection 
with the approaching election of United States Senator, it having already come 
to his ears that money was being used corruptly to influence members of the 
Assembly in casting their votes. Upon learning that Wellcome, the accused, 
was managing the campaign of W. A. Clark of Butte, he at once sought ac- 
quaintance with him with the intention of gaining his confidence and, if he 
found him engaged in corrupt practices, to expose him and others who were 
also guilty. 

By the Ist or 2d of January, the acquaintance had become sufficiently inti- 
mate to induce the accused to arrange with Whiteside to pay to the latter the 
sum of $10,000 for his vote and for his aid in securing others by similar means. 
To this end he says State Senator Meyer and Clark and Representative Garr, 
Meyer and Clark were induced to go into this scheme of exposure and to pre- 
tend to barter their votes for $10,000 each, and turn the money over to White- 
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side, so that they would be able, as witnesses, to establish the bribery. Garr, 
who had already been tampered with by Wellcome, was not cognizant of this 
plan, but it was sought by Whiteside to get the $5,000 intended for Carr into 
his (Whiteside’s) hands so as to betray him also. In pursuance of this plan he 

. brought Clark and Wellcome together at Room 207 at the Helena Hotel, where 
the arrangement of Clark’s vote was made as Clark states. 

The story of this transaction is repeated by Whiteside in all substantial 
particulars, as it is told by Clark. The deal was consummated on the evening 
of January 4 at Room 201, at the Helena Hotel, and the sealed envelope con- 
taining the money for identification, as stated by Clark, remained in White- 
side’s possession until turned over on Jan. 9 to the joint committee of the two 
houses sitting to investigate charges of bribery. 

In the meantime and until the meeting of the committee negotiations were 
going on for the vote of Meyer. This was fiually arranged fur on the 6th or 
7th of January. On one of these days Meyer and Whiteside went to room 206 
or an adjoining room at the Helena Hotel. Whiteside went to Wellcome’s room 
to bring Wellcome to pay over the money, but finding him occupied he received 
the money, $10,000, and returned with it to the room where Meyer was. There 
it was counted, sealed up, marked for identification, and turned over to White- 
side for safekeeping. This was opened by the investigating committee. 

The accused was not sworn as a witness, but was present throughout the 
hearing. Atthe time appointed by this court for the accused to answer the 
charges he did not appear in person. His answer was made under the oath, 
upon information and belief of one of his counsel. Thus the charges them- 
selves are not challenged by any direct denial by him. The statements of 
Clark and Whiteside are not contradicted by anyone. 

In the formal charge it was alleged that Wellcome was active in the support 
of W. A. Clark of Butte for United States Senator. Thisisadmitted. It may 
be further noted that in his testimony Whiteside details several conversations 
with Wellcome as to Wellcome’s negotiations with many other members of the 
Assembly whose votes he was trying to secure by the use of money and other- 
wise. The same remark may be made touching the testimony of Clark. 
Another circumstance, somewhat corroborative of the stories of Clark and 
Whiteside, in view of the conversation first had by Clark with Wellcome as to 
the intention of certain supporters of W. A. Clark of Butte, is the fact that 
when the election did finally take place, many Democrats and Republicans who 
theretofore had opposed Clark’s candidacy shifted over and voted for him with- 
out apparent cause. 

It is therefore ordered that John B. Wellcome be removed from his office 
of attorney and counselor of this court and that his name be stricken from 
the roll. 


It is pretty safe to say, on the basis of past experience, that the out- 
come of any investigation by the Senate of the United States into this 
nasty affair will turn upon the question whether Mr. Clark is a Repub- 
lican or a Democrat. This case somewhat resembles the case of Sena- 
tor Pomeroy, who, away back in the beginning of the 70's, was a 
candidate for re-election to the United States Senate. His principal 
opponent was John J. Ingalls. Some of the opponents of Pomeroy 
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knew that he was secretly scattering money around among the mem- 
bers to secure his re-election. This money was probably furnished 
by that notoriously corrupt corporation, the Kansas Pacific Railroad 
Company. There was a lawyer in the legislature from Independence, 
Kansas, named York. He and one or two others laid a trap for Pom- 
eroy by visiting him in his hotel and getting from him $4,000 in brand 
new, crisp greenbacks or national bank notes, to put where they would 
do the most good. York put them where they would do the most 
good, by rising at the opening of the next session for joint balloting 
and demanding to be heard on a question of privilege.. He then shook 
the money in the air and stated the facts. This precipitated a stampede 
in favor of Ingalls, who was elected on the ballot that immediately 
ensued. Then aninvestigation was ordered by the Senate of the United 
States into the conduct of Pomeroy. His weak excuse was that he had 
given this money to York to be used in starting a national bank in Inde- 
pendence, taking no receipt for it, and not entering into any writing 
with York with regard to the use of it. The Republican members of the 
investigating committee reported that he ought to be exonerated on this 
ground. Senator Thurman, of Ohio, a very independent and just man, 
filed a minority report in which he stated the only conclusion that any 
sensible and truthful man could arrive atunder the evidence, which was 
that Pomeroy had given the money to York for the purpose of bribery. 
The fact that several senators signed the majority report, knowing, as 
they undoubtedly did, that they were signing a lie,— each one con- 
scious, as he undoubtedly was, that in doing so he was doing a knavish 
act, and not the act of a judge, — shows the value of such investiga- 
tions. 

The Montana decision is a valuable one in regard of the fact thatit 
reaffirms the principle that, in order to disbar an attorney for an act 
which constitutes a crime, it is not necessary that he should first have 
been indicted and convicted of the crime. Every court has the power 
to hear evidence on the question of the fitness of any member of its bar 
to be such, and to reach its own conclusion; and it may be doubted 
whether, in modern times, the power of disbarment has ever been ex- 
ercised by a court of any rank or dignity except upon clear and cogent 
grounds. Certainly, if Mr. Wellcome is guilty of the offense for which 
the Supreme Court of Montana has disbarred him, he has committed 
one of the gravest offenses against society which a man can commit. 
Horse stealing, highway robbery, are petty offenses compared with it. 
Such a man ought not only to be disbarred, but he ought to serve a long 
term in the penitentiary, so long that both his hair and his conscience 
will become bleached to absolute whiteness. 
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Counties: LiaBiLity or, To Surr. — In the case of Milwood v. DeKalb 
County,! the Supreme Court of Georgia held that a county is not liable 
to suit unless made so by law; and this is true whether the alleged 

cause of action arises from the negligent performance of duties which 
- the county authorities are compelled to perform, or a negligent dis- 
charge of duties voluntarily assumed in the exercise of a discretion 
vested in them by law. This is held although, under the Code of 
Georgia, a county is, for certain purposes, a corporation. The decision 
rests upon the well-known doctrine that counties are regarded as mere 
political subdivisions of the State, and hence cannot be, in the absence 
a statute providing otherwise, made liable to an action for injuries in- 
flicted in the performance of its public duties; though it may be so 
liable in respect of duties which it assumes in its mere corporate 
character. 


Contract oF Loan: FRaAupULENT CONCEALMENT OF IDENTITY OF 
LENDER — Ricgut oF Borrower To Repupiate Contract. —In the 
case of Gordon v. Street,? decided in the English Court of Appeal, it 
appeared that the plaintiff, who was a notorious money-lender, issued 
an advertisement in the name of ‘‘ Addison,’’ and the defendant bor- 
rowed 100/. from him in that name, giving a promissory note for 150l. 


Upon discovering that ‘‘ Addison ’’ was in fact the plaintiff, the defend- 
ant repudiated the transaction, and offered to repay the 100/. with 
interest at 10 per cent. In an action upon the note the jury found that 
the plaintiff had intentionally concealed from the defendant the fact that 
he was Gordon, in order to induce him to borrow money from him, and 
that the defendant was so induced; that the defendant contracted 
with ‘‘ Addison,’’ believing him to be a money-lender of that name; 
and that the defendant repudiated the contract within a reasonable time. 
It was held, that the misrepresentation as to the identity of the plaintiff 
was material, and that the defendant was entitled to repudiate the 
contract. 

The decision of Lord Justice Smith in this case is very interesting, 
but too long to quote. We merely extract from it the following pass- 
age: — 

It was pressed upon us in argument that, if we upheld the verdict and judg- 
ment given against Isaac Gordon in this case, no money-lender hereafter 
would be able to trade excepting in his own name, and that this would be most 


detrimental and unjust to the community. But this is not so, and in deciding 
this case I decide nothing of the kind, for I would point out that amongst 
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money -lenders, as in other ranks of life, there are many given to fair dealing 
and others given to the most rapacious tyranny known to mankind; and, if a 
money-lender of the first kind honestly trades in an assumed name, that is 
one case, and clearly not this case; but if a money-lender of the 
second class secretes his own name and uses another name for the 
express purpose of fraudulently inducing a man to trade with him and to 
get that man into his clutches, that is altogether another and a different 
case, and the two are entirely distinct. The defendant in this case is a gentle- 
man who, in the month of August, 1898, was desirous of borrowing 100/., and 
the following advertisement attracted his attention: ‘‘ Money promptly and 
privately advanced in sums of 50]. to 50,0007. to nobility * * * ladies and 
gentlemen * * * ontheir own promissory note * * *- without any un- 
necessary routine, securities, or preliminary fees, at about one-tenth of the in- 
terest charged elsewhere. The strictest privacy guaranteed, and those in need 
of financial accommodation without any of the objectionable features of the 
ordinary loan office are cordially invited to apply to me personally or by 
letter.”” (Signed) ‘*George James Addison, 3, Holles-street, Cavendish- 
square.’? A passage from Pothier’s Traité des Obligations, sect. 19, 
cited by Fry, J., in Smith v. Wheatcroft!1—in which case, however, the 
learned judge expressly held that there had been no fraud —seems to 
me to be important, supposing there was no fraud applicable to the present 
case, and I will cite the passage. It is this: ‘* Does error in regard to the 
person with whom I contract destroy the consent and annul the agreement? 
I think that this question ought to be decided by a distinction. Whenever the 
consideration of the person with whom I am willing to contract enters as an 
element into the contract which I am willing to make, error with regard to the 
person destroys my consent and consequently annuls the contract. On the 
contrary, when the consideration of the person with whom I thought I was 
contracting does not enter at all into the contract, and I should have been 
equally willing to make the contract with any person whatever as with him 
with whom I thought I was contracting, the contract ought to stand.’’ 


Evmence: Direct IMPEACHMENT OF WITNESS — Previous ContRaDICc- 
tory STaTeMENTS — Witness Cannot TestiFy as TO WHat HE Dip 
Sar. — In the case of Martin v. State,’ it was ruled that a witness who, 
for the purpose of impeachment, has been asked whether he did not 
make certain contradictory statements to a certain person, which he 
denies, cannot be permitted to state what he did say to him, where 
accused was not present, until the introduction of evidence that he did 
make the statements inquired about. 


In giving the opinion of the court upon this point Mr. Justice Hood 
said : — 


The testimony of State witness Higgins of the conversation had between him 
and the defendant’s father was hearsay, and ought to have been rejected. The 
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previous effort of the defendant to impeach the witness by asking him if he did 
not, at that time and place, make a particular statement, contradictory of what 
he had testified on the stand, and the simple denial of the witness that he had 
made such a statement, not gcing into the supposed conversation at all, did not 
authorize the State to prove the statements really made by the witness in the 
conversation. The time for the State to consider what further right it had to 
bring out what the witness had said in the conversation was not until the in- 
troduction by the defendant of other impeaching proof, showing that he did 
make the contradictory statement inquired about. Having denied that he made 
such statement, he stood unimpeached, until, by evidence introduced by the de- 
fendant, which the jury believed, it was shown that he did make it. The State 
could not support the character of its unimpeached witness in that way. The 
court erred in allowing the evidence. 


Support or Lanp: DEPRIVATION OF, BY DRAINING AN ASPHALT 
Lake. —— In the case of Trinidad Asphalt Co. v. Ambard,' the Judicial 
Committee of the Privy Council held (reversing the Supreme Court of 
Trinidad and Tobago) that ‘‘ a viscous and semi-fluid substance, such 
as asphalt, with no angle of repose, is not to be considered on the same 
footing as water, and an action will lie for the withdrawal of support 
from land by the draining away from under it of such asphalt by the 
proprietor of adjacent land, and also for the value of the asphalt so 
removed.’’ 


CounTERFEITING: ToKENS INTENDED TO CrrcuLaTE as Money. —In 
United States v. Roussopulous,? the defendant was indicted for making 
and having in his possession, with intent to sell and give away, certain 
business tokens of metal in likeness and similitude, as to design, color, 
and inscription thereon, of the silver coin in one instance, and the gold 
coin in the other, of the United States of specified denomination. 
Each count in the information contained a representation of the im- 
pression of each of the sides of the metal token described in that 
count. It thus appeared, on the face of the information, that the metal 
token described in the ‘first count was circular in form, a little smaller 
than the half dollar silver coin of the United States, and that it bore 
on one side the raised inscription, ‘t Clark and Boice Lumber Co., 1898. 
Jefferson, Texas;’’ and on the other side, ‘‘Good for 50c. in 
Merchandise.’’ Its weight was alleged to be 27 grains troy weight, 
which is less than one-fifth the weight of the half dollar coin of the 
United States, the coin nearest to it in size of any coin of the United 


1 81 Law Times Rep. 132. 2 95 Fed. Rep. 977. 
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States. It was held by Mr. District Judge Lochren that the informa- 
tion, on its face showed, that the offense it attempted to describe was 
not an offense within the meaning of the Federal statute. The learned 
judge said: ‘‘It differs, in its devices and inscriptions, plainly from 
all coins of the United States, and is not liable to be mistaken for any 
of them, even by careless or illiterate persons. It does not purport to 
be a piece of money, or an obligation to pay money, and the obligation 
expressed is in terms solvable in merchandise. It cannot, there- 
fore, have been intended to circulate us money, or to be received and 
used in lieu of lawful money, and does not come within the prohibition 
of section 3583 Rev. St. U. S.!. The same reasons lead to the like 
conclusion in respect to the tokens described in the other counts of the 
information. Neither do any of these tokens come within the provis- 
ions of section 5462 Rev. St. U. S., which also applies only to tokens 
intended to be used as money.’’ The fifth count of the information 
described a metal token, circular in form, and a trifle larger than the 
half dollar silver coin of the United States, and, on one side, bore the 
raised inscription, ‘‘ A. M. Adler, Wagon Mound, New Mex. ;’’ and on 


the other side, ‘‘ Good for $1.00 in Merchandise.’’ Its weight was 


alleged to be forty-seven grains troy weight. This, in the opinion of 
the court, did not support the averment that it was in the likeness and 
similitude of the silver coin of the United States called a silver dollar, 
which was much larger than this token and more than six times as heavy 
and which had no similitude to it in device or inscription. It did 


not, therefore, come within the prohibition of the act of February 10, 
1891. 


ATTACHMENT: NON-RESIDENT — MILITARY SERVICE OF THE UNITED 
States. —In Lyon v. Vance,’ the Supreme Court of West Virginia 
recently held that a party residing in the State of West Virginia, who 
enters the volunteer service of the United States, and with his regiment 
goes beyond the limits of the State and remains for some time in such 


service, does not thereby become a non-resident of the State within the 
meaning of the attachment law. 


ConstituTIONAL Law: Dur Process or Law — Prosecutions By In- 
FORMATION IN FeLony Cases. — Bolla v. Nebraska,’ was writ of error to 


1U. 8. v. Van Auken, 96 U. S. 366. 
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the Supreme Court of the United States from a conviction of the felony 
of embezzlement. Two questions were raised in the briefs and argu- 
ment of the plaintiff in error. First, that a proceeding by information 
for felony, was not, so far as the State of Nebraska is concerned, due 
process of law under the Fourteenth Amendment to the Constitution of 
the United States; second, that the trial by the court without a jury, 
of the issue, where the defendant had waived a preliminary examination, 
was not due process of law. Mr. Justice Brown delivered the opinion 
of the court, in which he reviews the legislation by which Nebraska 
was admitted as a State into the Union. He says: ‘‘ Upon the admis- 
sion of a State it becomes entitled to and possesses all the rights of 
dominion and sovereignty which belonged to the original States; and, 
in the language of the act of 1867, admitting the State of Nebraska, 
it stands upon an equal footing with the original States in all respects 
whatsoever.’’ The learned justice in disposing of the first ground 
upon which the plaintiff in error relied for reversal has this to say : — 


This court has also repeatedly held that the first eight amendments to the 
Constitution applied only to the Federal courts, and it certainly could never 
have been intended that these amendments should be imposed upon Nebraska, 
and thereby a hard and fast rule made for that State that would forever pre- 
clude amendments inconsistent with the Bill of Rights of the Federal Constitu- 
tion, and which this court has held to be applicable only to Federal courts. As 
we have repeatedly held, the Fourteenth Amendment was not intended to cur- 
tail the powers of the States to so amend their laws as to make them conform 
to the wishes of their citizens, to changed views of administration, or to the 
exigencies of their social life. It may be readily supposed that the inhabitants 
of each State understand perfectly their own local needs and interests, and, 
with the facilities with which the constitutions of the several States may be 
amended, it is scarcely possible that any evil which might be occasioned by an 
improvident amendment would not be readily redressed. Not only did Con- 
gress in the act of 1867 declare that Nebraska was admitted upon an equal foot- 
ing with the original States, but the whole Federal system is based upon the 
fundamental principle of the equality of the States under the constitution. 
The idea that one State is debarred, while others are granted, the privilege of 
amending their organic laws to conform to the wishes of their inhabitants, is 
so repugnant to the theory of their equality under the Constitution that it cannot 
be entertained even if Congress had power to make such discrimination. We 
are, therefore, of opinion that the provision of the Constitution of Nebraska, 
permitting prosecutions for felony by information, does not conflict with the 
Fourteenth Amendment to the Constitution of the United States. 


The second ground relied on for relief failed for the reason that it 
did not appear from the record that denial of the right of trial by jury 
upon the question of waiver of preliminary examination was claimed to 
be in violation of any provision of the Constitution, or of the Fourteenth 
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Amendment to the Constitution of the United States. Upon that ques- 
tion the court delivers itself as follows: — 


Upon this state of the record we are unable to say that the decision of the 
court below was against a title, right, privilege, or immunity specially set up 
or claimed by either party under the Constitution of the United States. 

We have repeatedly decided that an appeal to the jurisdiction of this court 
must not be a mere afterthought, and that if any right, privilege, or immunity 
is asserted under the Constitution or laws of the United States it must be 
specially set up and claimed before the final adjudication of the case in the 
court from which the appeal is sougbt to be maintained. It is true that this 
court has sometimes held that, ifa Federal question appear in the record and 
was decided, or such decision was necessarily involved in the case, and that 
such case could not have been determined without deciding such question, the 
fact that it was not specially set up and claimed is not conclusive against a 
review here; but such cases have usually, if not always, arisen under the lst 
or 2d clauses of § 709, and have involved the validity of a treaty, statute, or 
authority exercised under the United States, or the validity of a statute or 
authority exercised under a State, where such statute or authority is alleged to 
be repugnant to the Constitution or the laws‘of the United States. 


LiseL: WHEN not Necessary TO PLEAD SpeciAL Damaces. — In 
Brown v. Holton,! it appears that the defendant was a practicing attor- 
ney, and as such received several claims against the plaintiff. The 
defendant wrote to the creditor of plaintiff and to a collection agency, 
certain letters in which he stated, in effect, that plaintiff had failed and 
refused to pay his debts, when in fact the debts referred to had been 
paid to defendant. This was held to be libelous. The plaintiff was a 
merchant in business in Wilcox County, Georgia. The letters referred 
to reflected upon the trade or business, and business character of the 

merchant. ‘The court said, that when such charges are made against 
’ the trade, business or profession of another, it is not necessary to 
allege special damages. 


Attorneys AT Law: OF OrDINANCE Imposinc License Tax 
Upon. — In Baker vy. Lexington,’ the Court of Appeals of Kentucky 
held that a municipal ordinance imposing a license tax upon lawyers 
did not impair the contract between the State and the lawyer, but that 
Sec. 181 of the Kentucky Constitution, empowering municipal corpora- 
tions to impose ‘‘ license fees ’’ on occupations and professions, author- 
izes a license tax on lawyers for the purpose of raising revenue. 


1 34 S. E. Rep. 717. 2 53 S. W. Rep. 16. 
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Unions: ScatTHinc JupiciaL DENUNCIATION OF THEIR 
Mertnops. —In a suit brought in the Common Pleas Court of Pitts- 
burg, Pa., recently, by Charles L. Floceus, a glass manufacturer, 
praying for an injunction to restrain W. J. Smith, National President, 
and other officers of the American Flint Glass Workers Union, from 
enticing away apprentices employed by Mr. Floccus, Judge White, in 
his decree granting the injunction, makes use of the following 
language : — 


No person, organization, or association whatever has any right to interfere 
with the workmen and apprentices in an independent factory for the purpose of 
compelling the operator to join the union. It is well known in many, if not all 
of the Trades Unions, that they will not permit a young man to learn a trade 
without their consent, or permit a member to work in a non-union factory. A 
father cannot teach his own son his trade without their consent, or allow him 
to work in his factory. If a mechanic or manufacturer employing union men 
should attempt to do so, or should employ even one non-union man, a strike is 
ordered, when every union man is bound, under his allegiance to the order, to 
quit work immediately, however disastrous and ruinous it might be to the 
employer. 

Such rules and regulations of these Trade Unions strike at the first prin- 
ciples of personal liberty in afree country. They are oppressive and tyrannical. 
They are palpably unjust to individuals and dangerous to the peace and good 
order of society. 


INSULTING PLeapincs: STRIKING FROM Fries. — In the case of Haley 
v. Duquette, the Court of Appeals of Colorado ordered stricken from 
the files, a complaint which is so obviously insulting, that one wonders 
what manner of lawyer drew the same, and pauses to admire his 
courage, which is of the same variety as that which tempted the 
historic billy goat to attempt to butt the locomotive from the track. 
Haley, the plaintiff therein, commenced an action in the District 
Court of Clear Creek County, against the treasurer of Routt County, 
to restrain the collection of certain taxes against his property. A 
temporary injunction was granted, and a motion to dissolve the same 
having been denied, the treasurer took the cause to Supreme Court, 
which ordered its dismissal. Haley then filed a complaint in the Dis- 
trict Court of Pittkin County, against the same officer, asking that the 
collection of the same taxes be restrained. A temporary injunction 
was again granted. The treasurer answered, pleading former adjudi- 
cation, and moved a dissolution of the injunction. The motion was 
denied, and he again went to the Supreme Court. That court held 


1 59 Pac. Rep. 227. 
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that the matter involved mere res judicata, and ordered the lower court 
to dismiss the complaint. 

Thereafter, the treasurer seized certain personal property of Haley, 
and sold it to satisfy the same taxes. Haley brought replevin against 
the purchaser, alleging that the proceedings under which the taxes were 
levied and the property was sold were illegal. The court reviewed the 
proceedings and held them valid. Haley then filed his complaint in the 
action under discussion. The complaint seeks to bring up for reinvesti- 
gation, the same taxes, and alleges the same reasons for their illegality. 
It also gives a history of the litigation which arose out of the attempt 
to collect the taxes, and sets forth the adjudications in which that liti- 
gation resulted. A demurrer to the complaint for want of sufficient 
facts was sustained, whereupon Haley sought relief in the Court of 
Appeals by writ of error. That court made the following remarks with 
regard to the complaint : — , 


It is quite certain that the complaint does not state a cause of action, and, 
if it contained no unusual averments, we would content ourselves with a sim- 
ple affirmance of the judgment. But the extraordinary character of the plead- 
ing demands some special attention. Presumably for the purpose of avoiding 
the effect upon this case of the former adjudication, and for the purpose of 
showing why they should be overridden, a considerable portion of the complaint 
is devoted toa labored and persistent attack upon the Supreme Court. To 
give everything of this nature which it contains would be an imposition upon 
the bar and the public, but we shall make such selections as will sufficiently 
show the character of the composition. Speaking of the several opinions of 
the court, in a general way, it says: ‘‘ Piaintiff is advised that the cases which 
he has submitted have been wholly overlooked and misconceived, and nave 
been discussed and disposed of in the most confused and contradictory and 
inconsistent way possible, as will appear from the reported opinions in said 
causes, and to which reference is hereby made.” 


Then the court proceeds to set out in the opinion, certain choice 
pieces of criticism of the Supreme Court which appear in the com- 
plaint; among others are the following. Alluding to charges alleged 
to have been made by the attorneys for the treasurer against Haley 
and his counsel, it says: ‘‘ All of the charges being made and resting 
upon the dictums and groundless remarks made and set forth in said 


opinions.’”” Commenting on the opinion reported in 11 Colo. 384,! it 
proceeds: — 


‘That despite all the foregoing facts and the record and jurisdictional facts, 
said Supreme Court assumed original jurisdiction over said pleas and disposed 
of the same, and that, founded on said imaginary and fictitious statement, said 
Supreme Court assumed to finally dispose of said cause, and peremptorily 


1 §. c. 18 Pac. Rep. 551. 
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ordered the same dismissed, without leave to amend or to be further heard. 
That by reason of the contents of the above plea set out, and also said imag- 
inary and fictitious statement of the contents of said plea, said Supreme Court 
being a court of appellate jurisdiction only in the premises, undertook for the 
first time to try, and also to finally dispose of the force and effect of said plea 
of res adjudicata, and also of the issues made by the demurrer thereto; and 
that the extent of the discrepancy between sald plea and the judicial statement 
of its contents, as found in said 11 Colo. 354! is evinced by referring to said 
plea and said judicial statement. That the opinion last aforesaid, as it shows, 
was rendered upon the grounds that in said cause the whole matter was 
adjudicated and finally disposed of, when the record facts were made and were 
then existing showing the contrary.” ‘That there never was an answer or 
plea pleaded as is described and judicially found in 11 Colo. 354.’’? 


Referring to the Supreme Court’s opinion,® it has this comment to 
make : — 


‘¢ The case presupposed in 20 Colo. 384,‘ is not the case that was removed by 
said record into said Supreme Court, except as to docket number, names, dates, 
and formal and immaterial copies, which are set out in said opinion, and which 
wholly omits the substantial, the material thing, which is, to wit, the warrant 
or process above set out, and which is materially misdescribed in said opinion.” 
“That, upon the arguments upon matters irrelevant to and dehors the record, 
the court found and imported said mattersinto the record.’ ‘‘ That said opin- 
ion shows that the court was grossly misled and deceived, and that it did not 
comprehend the record submitted and before it.” 


After reviewing the contents of the complaint the Court of Appeals 
relieves itself as follows: — 


The foregoing charges against the court will bear a variety of interpretation. 
In a spirit of confiding innocence, the court may have believed everything which 
was told to it by the other side, and so erred; or, on account of its incompe - 
tency and incapacity, it may have committed error simply because it did not 
know any better; or it may have designedly misstated the record, so as to en- 
able it to render an unjust judgment. Whatever meaning may be given to the 
expressions, they are equally insulting. That the complaint was demurred to, 
and the demurrer sustained, is not quite satisfactory tous. The judgment left 
the pleading on file. Such a document ought not to be tolerated a moment 
beyond the time necessary to become acquainted with its contents and to enter 
an order striking it from the files; and the court, if it was not moved from the 


outside, upon being advised of the character of the pleading, should have caused 
the order to be entered of its own motion. 


Bankruptcy: Exemprion oF Masonic Unirorm.— Judge Seaman, 
District Judge for the Eastern District of Wisconsin, in the recent case 


1 18 Pac. 551. 3 Reported in 20 Colo. 384; s. c. 38 Pac. Rep. 773. 
2 18 Pac. 551. 4 8S. c. 88 Pac. Rep. 773. 
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of Re Jones,' held that where a State statute exempts from execution 
‘* all wearing apparel of the debtor,’’ a Masonic uniform, not worn as 
an ordinary and usual dress, but only on special occasions, may be 
claimed as exempt by a bankrupt. 


Deap Bopies: or TO Prevent Removat oF WIFr’s 
Remains. — The Chancery Court of New Jersey, in Tappin v. Mori- 
arity,? discuss at great length, citing numerous authorities, the right 
of relatives of deceased persons in their bodies, as property. In this 
case it was held that a husband had no such property rights in the body 
of his deceased wife as would allow him to prevent her father from 
removing her body from one lot to another in the same cemetery. 


Street Rartways: NEGLIGENCE — FaILure To Emp.oy Conpuctor. — 
In Palmer v. Winona &e. Co.* the plaintiff sought damages for injuries 
sustained in alighting from a car of the defendant street railway com- 
pany. The car was operated by but one man, who acted in the dual 
capacity of conductor and metorman; upon which latter fact, the 
plaintiff based his action and charged defendant with negligence. At 
the request of the defendant, the court instructed the jury as follows, 
modifying the request by that portion of the instruction which is found 
in brackets: ‘* The fact that defendant company was operating its cars 
without a conductor on the occasion in question, is, in itself, no evi- 
dence of negligence. It. had a right to so operate its cars. And you 
will therefore disregard that fact in your deliberation [except so far, 
if at all, as the absence of the conductorrendered nec:ssary an increase 
of care and attention on the part of the motorman’’]. The court in 
commenting upon the validity of this instruction, said: ‘‘ In the 
absence of any valid law or ordinance, regulating the matter, the mere 
fact that, in a particular instance, an injury might have been averted 
if the street railway company had employed two men to operate and 
manage the car instead of one, is not the test of whether or not the 
company is negligent in failing to employ the second man. * * * 
A street railway company may be guilty of negligence in failing to 
employ the second man in a large city, where the streets are crowded 
with pedestrians and vehicles, or the cars are crowded with passengers, 
or both, while it would not be guilty of negligence in failing to employ 
the second man in a small city, where there is less travel on the street, 


1 97 Fed. Rep. 773. 2 44 Atl. Rep. 469. 5 80 N. W. Rep. 869. 
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or in the cars, or both. Again, the rate of speed at which the street 
cars ran, the absence or presence of grade railway crossings which are 
dangerous, and other circumstances, should often be considered. Of 
course, the negligence of the company in failing to employ the second 
- man must be the proximate cause of the injury.’’ 


Trusts: WHEN NOT WITHIN RULE AaGainst Perpervities. — In Howe 
v. Morse,! the Supreme Judicial Court of Massachusetts held that an 
association formed for the purpose of renting and selling landsand dis- 
tributing the income therefrom as it accrued, where the shareholders 
remained absolute owners of the equitable interests with power to sell 
or transfer such interests, the legal title in fee being in the trustee, did 
not create a trust within the rule against perpetuities, nor did it impose 
an illegal restraint upon alienation. 


Corporations: Rigut oF TO Recover DamaGes AGainst TRUSTEE 
Wuo Prevents ConsumMATION oF FraupuLent Contract. — The 
well recognized principle of law, that one cannot base an action upon 
one’s own fraud, seems to have been overlooked by the Court of Ap- 
peals of New York, in Hale v. Mason,? although the conclusion reached 
by the court, is, we believe, correct. The president of a manufactur- 
ing corporation, through false and fraudulent representations as to the 
financial standing and the value of the business and property of the 
concern, was about to consummate a contract which would have been of 
great value to the company. The defendant, a trustee of the concern, 
who, it seems, was on bad terms with the president, informed the par- 
ties with whom the contract was about to be made, that the representa- 
tions were false, whereupon an investigation was had. Upon their 
expert’s report that the representations were false, the parties abandoned 
the contract. This action was brought by the corporation, to recover 
damages against the defendant by reason of his alleged misconduct in 
preventing the consummation of the contract. The judgment of the 
lower court, entered in favor of the defendant, was affirmed on appeal, 
on the ground that it was the duty of the defendant to advise the third 
parties as to the falsity of the representations, and upon the further 
ground that defendant’s act in so doing was not the proximate cause of 
the abandonment of the contract. The latter reason, to our mind, is 
wholly untenable. It was upon defendant’s suggestion that the affairs 


155 N. E. Rep. 213. 2 55 N. E. Rep. 202. 
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of the plaintiff company were investigated. It seems like straining a 
point to say that the contract was abandoned as the result of an investi- 
gation and report of an expert other than the one sent out upon the 
suggestion of the defendant. The act of the defendant in informing 
the parties of the fraud about to be perpetrated upon them, put in 
motion the investigation which led directly to the abandonment of the 
contract, and was the direct and proximate cause of the same. The 
true ground of the decision would seem to have been that the plaintiff 
could not found any right of action against any one upon an act of 
turpitude of which it was endeavoring to avail itself. 


MarriaGe: Errect or, To Emancipate Minor. — The Supreme 
Court of Minnesota in State v. Lowell, held, that the marriage of a 
minor under the statutory age of consent, is not void, but voidable 
merely, and that the effect of such marriage would be to emancipate the 
minor. The proposition that the marriage of a minor, even without the 
consent of the parent, effects the child’s emancipation is well estab- 
lished. In this case it was claimed, that the above stated rule did not 
apply, for the reason that a husband could enforce his marital rights 
only with the consent of the wife, and that she could not consent to a 
voidable marrage so as to free herself from parental control; and 
further, that she could not do so until she reached the age when she 
could legally affirm the marriage. The court said: ‘‘ This course of 
reasoning ignores the fact that the marriage, until set aside, must be, 
for all civil purposes, treated as valid, and that it is her new and incon- 
sistent status as a wife which emancipates her from the control of her 
father.’’ 


OstropatHy: Nor an ‘‘ AGency’’ Meanine or Act Reau- 
LATING Practice or Mepicine. —The Supreme Court of Ohio, in State 
v. Liffway,’ held that osteopathy, or the practice of rubbing and knead- 
ing the body, was not an ‘‘agency’’ within the meaning of the act 
regulating the practice of medicine, which forbids the prescribing of 
any ‘‘drug or medicine or other agency,’’ for the treatment of dis- 
ease by one who has not obtained from the proper authorities a cer- 
tificate of qualification. The objection urged against osteopathy is, 
that it recognizes a fragment of the truth and assumes that it is the 
universal truth; and that, by rejecting remedial agencies generally 


1 80 N. W. Rep. 877. 2 65 N. E. Rep. 168. 
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believed to be effective, if rightly prescribed, it withholds from those 
who resort to it, available means of relief and cure. The court says:— 


The obvious purpose of the act is to secure to those who believe in the 
efficacy of medicines the ministrations of educated men, thus preventing fraud 
and imposition. * * * No provision of the act indicates an intention on the 
part of the legislature, that those who do not propose to practice medicine 
shall graduate from a college of medicine or otherwise become learned in its 
use. 


Courts: Power or Lecistature to Aso.tisH.—In McCulley v. 
State,! the judges of the Supreme Court of Tennessee were at variance 
as to the power of the legislature to abolish a court created by it under 
Art. 6, § 1, of the Constitution of that State, which provides as follows: 
‘* The judicial power of this State shall be vested in one Supreme Court 
and in such Circuit, Chancery and other inferior courts as the legisla- 
ture shall from time to time ordain and establish, in the judges thereof, 
and in the justices of the peace.’’ The majority opinion was, that 
under the provision above cited such power was vested in the Legisla- 
ture. This provision of the Tennessee Constitution is entirely similar 
to that of Kansas. The language of the Kansas court in construing 
that provision was adopted by the Supreme Court of Tennessee. It is 
as follows: — 

‘While the independence and integrity of courts, in the exercise of all the 
powers confided in them by the Constitution, should be firmly maintained, jeal- 
ousy of encroachments on judicial power must not blind us to the just power of 
the legislature in determining, within constitutional limits, the number of 
courts required by the public exigencies and the kind and extent of jurisdiction 


to be discharged by each. We think the legislature has the power to abolish, 
as well as to increase, the number of judicial districts.? 


The reasoning and conclusion of the majority of the court are so 
clearly in accord with the law in such cases that we are at a loss to 
account for the position taken by the minority, in an opinion written by 
Snodgrass, C. J., a portion of which is appended, with the almost 
unnecessary comment that the reasoning contained therein is without 
support in authority and without weight, so far as we can discover: 
‘*If the legislature must preserve circuit and chancery courts, and yet 
may abolish them; if it is true also, as it constitutionally is, that it 
may also establish other inferior courts, and vest in them such juris- 
diction as it chooses, — why could it not abolish all circuit and chan- 
cery courts, and then establish other inferior courts in whom it might 


1 53 N. W. Rep. 184. 2 Ackman v. Edwards (Kan.), 42 Pac. Rep. 366. 
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vest all inferior jurisdiction? Who would say, and what but the Con- 
stitution could say, how many, if any, circuit courts or how many 
chancery courts, if any, it should preserve? It is so clear that the 
power to establish does not include, as against this preservative pro- 
vision of the Constitution, the power to destroy any or all of them, that 
it is wonderful to us that the contrary view could have ever prevailed 
for a moment. To say nothing of the provisions which make consti- 
tutionally the term of all the judges of all these courts eight years, 
and prevent changing their salaries during the time for which they 
were elected, it seems so manifest that the power to destroy one or all 
those courts, when created, is against the preservative clause of the 
Constitution respecting the circuit and chancery courts, as only to need 
suggestion to demonstrate its non-existence. If the legislature can 
abolish one, it can abolish all. Which shail it re-establish, and how 
can it be required to re-establish any one of them, and, if so, which, 
especially in view of its power to establish other inferior courts and 
vest them with any jurisdiction it pleases? It is a vain thing to,say it 
can abolish as it pleases, but must retain or recreate the same tribunals. 
The concession of the power to abolish one, coupled with the declara- 
tion of constitutional necessity for the retention of the system, which 
the court holds in that case must be done, is a patent impracticability, 
not to say absurdity. P 

‘¢ The only argument for the preservation of the system is its consti- 
tutional establishment over and against the power of the legislature to 
abolish it, when established, during the existence of any term. Itis nota 
question of trusting the legislature not to do it; it is a question of its 
power to do it, against the positive provision that these courts must exist 
by the preservative clause vesting in them the jurisdiction when created. 
_No other conclusion meets this difficulty, and no argument has been 
made or could be made which obviatesit. We would just as well say it 
must exist, but may not exist, as to assert the proposition contended 
for, or put two and two together, and say they shall not make four, as 
to assert that the Constitution preserves this system of courts against 
the power of the legislature, and then say it may destroy it by destroy- 
ing the courts severally or in toto. The principle herein contended for 
was conceded by the same court which decided the Coleman case, and 
still that case was in part adhered to in State ex rel. Halsey v. Gaines.! 
In that case it was conceded? that an act abolishing a circuit with intent 
' to destroy a judge would be void. This conception can mean nothing 
else than that an act destroying a judge by abolishing a circuit or divis- 


1 2 Lea, 316, 319. 2 Page 326. 
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ion would be void, because it had been before and has repeated|y since 

been decided that the personal motive or intent of the legislature in 

passing an act cannot be inquired into, and, as the only intent which 

can be considered is the legal one determined by the effect of the act, 

if that effect is to destroy the judge the intent appears, and the act is 
void. If this is not so, the concession is meaningless and misleading, 
not to say frivolous.’’ 

The above reasoning is profoundly opposed to the principle that there 
is no vested right in a public office as against the State, which can, at 
will, oust the incumbent by abolishing the office; and that the power 
of the State in this regard rests exclusively in the legislature, except in 
so far as its exercise may be restrained by the written Constitution. 
Under the doctrine of the dissenting opinion, a political party in tem- 
porary control of the government of a State might create a vast num- 
ber of useless judicial offices and fill them with its partisans, and they 
would remain there, like rats in their holes, and could not be smoked out 

except by a constitutional convention. 


Controversies Between States: Porice Power or State — Juris- 
DICTION OF THE SuPREME CourRT oF THE UniTep States. — The case of 
State of Louisiana v. State of Texas,' furnishes a good illustration of 
the characteristic reluctance with which the Supreme Court of the 
United States has interfered with the police power of the States. The 
point at issue was the power of the State of Texas to put into operation 
extreme quarantine measures during the prevalence of the yellow fever 
in certain parts of the State of Louisiana. The Supreme Court was 
asked to enjoin the State of Texas, her Governor and health officers, 
from maintaining such an embargo on the commerce between the two 
States as was inaugurated by the enforcement of the regulations referred 
to, averring that they put a stop to all interstate commerce between the 
city of New Orleans and the State of Texas, to the benefit of certain 
Texas cities, commercial rivals of New Orleans, all of which was alleged 
to be in violation of the Constitution of the United States. The State 
of Texas demurred to the jurisdiction of the court. Mr. Chief Justice 
Fuller, in an opinion sustaining the demurrer, held, that in order to 
maintain jurisdiction of the bill, it must appear that the controversy to 
be determined is a controversy arising directly between the State of 
Louisiana and the State of Texas, and ‘not a controversy in vindication 
of the grievances of particular individuals; that, in order that a contro- 


1 20 Sup. Ct. Rep. 251. 
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versy between States be justiciable in the Supreme Court of the United 
States, something more must be shown than that the citizens of one 
State are injured by the maladministration of the laws of another; and 
that such a controversy, within the meaning of the Constitution of the 
United States,’ is not created by the enforcement of quarantine regula- 
tions by the health officers of one State, acting under valid laws, to 
the damage of citizens of another State. 


Prize Cases: EXxemprTion OF FisHinG VESSELS FROM CAPTURE AS 
Prizes or War. — In the case of the Paquele Habana,? the opinion of 
Mr. Justice Gray of the Supreme Court of the United States is a most 
exhaustive and learned discussion of the right to capture fishing vessels 
as prizes of war. The distinguished justice lays down the law as fol- 
lows: ‘‘ At the present day, by the general consent of the civilized 
nations of the world, and independently of any express treaty or other 
public act, it is an established rule of international law, founded on con- 
siderations of humanity to a poor and industrious order of men, and of 
the mutual convenience of belligerent States, that coast fishing vessels, 
with their implements and supplies, cargoes and crews, unarmed and 
honestly pursuing their peaceful calling of catching and bringing in 
fresh fish, are exempt from capture as prizes of war.’’ Mr. Chief 
Justice Fuller wrote a dissenting opinion, which was concurred in by 
Justices Harlan and McKenna. The learned Chief Justice does not 
agree that any such rule of international law exists as that laid down 
by the court in this case, or that the Supreme Court of the United 
States has the power to revise a course of action which must be treated 
a3 having been taken in the ordinary exercise of discretion in the con- 
duct of war. In conclusion, he says: ‘‘ In my judgment, the rule is, 
that exemption from the rigors of war is in the control of the execu- 
tive. He is bound by no immutable rule on the subject. It is for him 
to apply, or to modify, or to deny altogether, such immunity as may 
have been usually extended.’’ 


Boycott: LiaBiLity or Consprrators FOR DamaGes. —In Webb v. 
Drake,* it appeared from the evidence, that the plaintiff had been for 
several years assessor of the parish of Webster, in the State of Louis- 
iana. While acting in his official capacity, he incurred the ill-will of 
the defendants, who were prominent business men, merchants and 


1 Art 8, §2. 2 20 Sup. Ct. Rep. 290. 3 26S. Rep. 791. 
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bankers in the town of Minden in that parish. The plaintiff Webb 
conducted a hotel in Minden, which he alleged, ‘‘ was regarded as the 
best in North Louisiana, and received the entire patronage of the trav- 

eling public, and especially of ‘ drummers’ who patronized it in prefer- 
ence to any other hotel.’ He further alleged that the defendants, 
individually and collectively, illegally, wantonly and maliciously, deter- 
mined to destroy his hotel business, to ruin him financially, and to dis- 
parage bim in public esteem; and that they proceeded to carry said 
determination into effect, by giving it to be understood that they would 
buy no goods from drummers who stopped at his hotel, and by dis- 
suading drummers from patronizing him, with the result that drummers 
who had been his patrons ceased to stop at his hotel, and that ina 
short time he was obliged to close his hotel for lack of patronage. 
The Supreme Court of Louisiana, in affirming a judgment for damages 
rendered by the district court for plaintiff, held that when it appears 
that several persons have similar or identical grounds of complaint, 
and entertain like feelings of resentment against another, and when, 
for the gratification of such feelings, they, by their acts and utter- 
ances, endeavor to destroy his business, each being aware of the feel- 
ings and doings of the other, and approving the results accomplished, 
there is sufficient evidence of a combination or common purpose ; and 
that such persons are properly joined as defendants in an action for 
damages, and are liable in solido for punitory and exemplary, as well 
as actual damages. 


MASTER AND SERVANT: FELLOW-SERVANTS IN THE SAME Common Em- 
PLOYMENT — ConDUCTOR AND ENGINEER AND BRAKEMAN. — In the case of 
New England R. Co. v. Conroy,' the Supreme Court of the United 
States, in a learned opinion by Mr. Justice Shiras, holds, that the con- 
ductor of a freight train is not a vice-principal of the company, unless 
special and unusual powers have been conferred upon him, but is a 
fellow-servant of the engineer and brakeman, within the meaning of the 
rule which exempts an employer from liability for damages for an in- 
jury inflicted upon one of its servants by the negligence of another one 
of its servants, they being fellow-servants engaged in a common em- 
ployment. Mr. Justice Shiras reviews the learning on the question at 
considerable length, and distinguishes the decision of the same court 
in the case of Chicago &c. R. Co. v. Ross.? Mr. Justice Harlan dis- 
sented on the ground that the case at bar could not be distinguished 


1 20 Sup. Ct. Rep. 85. 2 112 U. S. 377. 
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from the Ross case, and that the conductor of a railway train is the 
alter ego of the railway company, and not the fellow-servant of the 
other trainmen who are under his command. It seems a work of super- 
erogation for the Supreme Court of the United States to keep on dis- 
tinguishing the Ross case, instead of frankly admitting that it over- 
rules it; since the profession are of opinion that it was overruled in the 
Baugh case.! 


SEPARATE SCHOOLS ror CoLoRED CHILDREN. — The Court of Appeals 
of New York have lately held that there is nothing in the Constitution 
or laws of that State forbidding the separating of colored children into 
schools set apart for persons of their color, provided they have equal 
facilities with the schools provided for white children. The statute of 
that State? which makes it a misdemeanor for teachers or officers of 
common schools and public institutions of learning, to exclude any 
citizen from the equal enjoyment of any accommodation or privilege 
thereof, does not, in the opinion of the court, confer upon colored 
children the right to attend any school which they: or their parents 
may choose. The statute intends to guarantee to colored children 
equal school facilities and accommodations, but not equal social oppor- 
tunities. 3 


INTERSTATE COMMERCE: COMBINATIONS TO MonopoLize — ConTRACTs 
in Restraint oF Competitive Brppinc. — Perhaps the most important 
decision rendered by the Supreme Court of the United States at its 
present term is that in the Addyston Pipe & Steel Company v. United 
States,‘ affirming, with some modification, the decision of the Supreme 
Court of the United States for the Sixth Circuit, where the opinion was 
written by Mr. Circuit Judge Taft.5 The essential points of the decis- 
ion are found in the last three paragraphs of the syllabus in the Su- 
preme Court Reporter: — 

3. An agreement or combination between corporations engaged in the manu- 
facture, sale, and transportation of iron pipe, under which they enter into pub- 
lic bidding for contracts, notin truth as competitors, but under an arrangement 


which eliminates all competition between them for the contract, and permits 
one of their number to make his own bid, while the others are required to bid 


1 Baltimore &c. R. Co. v. Baugh, inthe Chicago Legal News, Vol. 32, p. 
149 U.S. 368. 213, and in several other publications. 
2 Penal Code New York, Sec. 383. * 20 Sup. Ct. Rep. 96. 
3 The title of the case is People ex 5 85 Fed. Rep. 271; s. c.29C. C. A. 
rel. &c. v. School Board. Itisprinted 141; reversing s. c. 54 U.S. App. 723. 
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over him, is in violation of the anti-trust act of Congress, passed July 2, 1890, 


so far as it applies to sales for delivery beyond the State in which the sale is 
made. 


4. A combiration may illegally restrain trade by preventing competition for 
contracts and enhancing prices, although it does not prevent the letting of any 
particular contract. 


5. A combination to restrain competition in proposals for contracts for the 
sale of certain articles which are to be delivered in the State in which some of 
the parties to the combination reside and carry on business is not, so far as 
those members are concerned, in violation of the anti-trust law of Congress, 
although the contract may be awarded to some party outside the State as the 
lowest bidder. 

The respect in which the court modifies the decree of the court below 
will be gathered from the last paragrapl of the above syllabus. The 
opinion of the court is written by Mr. Justice Peckham, who, it will be 
recalled, has been the mouthpiece of the court in other cases under 
the Federal anti-trust law. It does not appear that there was any dis- 
sent from his conclusions. The case was distinguished from the Sugar 
Trust decision,! on the ground that the Sugar Trust was a corporation 
engaged primarily in the manufacture of sugar, which was not an 
operation of interstate commerce, although the purpose of the manu- 
facture and of the organization of the corporation was to sell the 
sugars throughout the Union and monopolize the commerce in that 


commodity. We have again and again pointed out the utter fallacy of 
that decision, — one of the worst decisions ever rendered by the court. 
It is plain, however, that the present decision in the Addyston case 
stands on quite a different footing. This was an agreement to suppress 
competitive bidding on jobs which consisted in manufacturing articles 
for sale and delivery at different places, — the sale and delivery being 
a part of the contract. 


ConsTITUTIONAL Law: DentAL TO CoRPORATIONS OF THE EQuat Pro- 
TECTION OF THE Laws — Vauipity or State Statute CHANGING THE 
Fettow-Servant Rote In THE Case oF Rattway Emptorés. — In the 
case of Tullis v. Lake Erie &c. R. Co.,? the Supreme Court of the United 
States, in an opinion by Mr. Chief Justice Fuller, hold that a statute of 
a State making a railway company liable to an employé injured by the 
negligent act of a fellow-servant, is not opposed to the Constitution of 
the United States as involving a denial to such corporation of the equal 
protection of the laws,—the reason being that there are peculiar haz- 


1 United States v. E. C. Knight Co., 150 U. S. 1. 2 20 Sup. Ct. Rep. 136. 
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ards in the operation of railways which may justify the existence of a 
rule which is not applicable to other employments. The opinion of the 
learned Chief Justice shows that the question is not at all new, even in 
the Supreme Court of the United States, but that, previously to this 
decision, the court had decided the same question in several cases. 
Possibly the railroad companies will, after a while, cease hammering at 
the court to persuade it to change its decision on this question. 


Jupce tHe Anti-Trust Law WHOLLY 
Vor. — Judge Kohlsaat will be recalled as a recent appointee to the 
office of Judge of the District Court of the United States for the North- 
ern District of Illinois, taking the place of Judge Grosscup, who was 
promoted to the Circuit Bench. The appointment was much criti- 
cised at the time, and the motive of it was charged to be that Judge 
Kohlsaat’s brother was the owner of two newspapers in Chicago which 
were earnest supporters of the administration. That was no 
doubt the principal motive. Criticism upon his appointment has 
been renewed by his decision rendered on January 29th, hold- 
ing the Lllinois anti-trust law of 1893 wholly void, because it con- 
tains a clause exempting from its provisions agricultural products 
or live stock while in the hands of the producer or raiser.! 
His opinion is very weak and inconclusive. He had a large question 
to deal with, and should have dealt with it in such a manner as would 
have vindicated his appointment to the important judicial office which 
he holds; or else he should have rendered his judgment and abstained 
from any attempt to give reasons for it. ‘The only reason for his con- 
clusion which we can discover in his opinion is found in the following 
sentence: ‘‘I am of the opinion that this statute contains both class 
and special legislation, and is in contravention of both the Federal and 
State Constitutions, and therefore void.’’ 


1 The case, which is entitled Union in the Chicago Legal News, vol. 32, 
Sewer Pipe Co. v. Connelly,is printed p. 197. 
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MASSACHUSETTS LAW OF LANDLORD AND TENANT. — Including the cases in Vol. 170 of 
the Reports and the Legislation of 1898. By Prescott F. HALL, of the Suffolk Bar. Bos- 
ton: Published by George B. Reed, Law Publisher. 1899. Onevol. 8vo. LawSheep. 
pp. 534. Price, $5.00. 

Although this is a book of Massachusetts law, citing only Massachusetts 
cases, it presents quite a full treatment of the law of Landlord and Tenant, for 
the reason, stated by the author in his Preface, that the reports of that State 
are peculiarly rich in decisions upon this subject. The author further says in 
his preface that he has attempted in this book to do four things: First. To 
summarize the law of Massachusetts as to landlord and tenant in such de- 
tail as to furnish a complete index to the decisions. Second. To state that 
law, as far as possible, in the language of the courtitself. Third. To state the 
facts and to quote from the opinions in the various cases with such fullness that 
a tedious comparison of the cases themselves may be often dispensed with by 
the reader. Fourth. To give not only the substantive law, but matters of 
pleading, practice, and evidence, together with forms and practical suggestions. 

The chapter headings are as follows: — 

I. When the relation exists. 
II. Tenancy for years under a written lease. 
III. Tenancy at will. 
IV. Tenancy at sufferance. 
V. Rights, duties and liabilities of parties inter se. 
VI. Remedies inter se. 

VII. Relation to third parties. 

This work presents a careful summary of the law, clearly stated and logically 
arranged. The author’s style is excellent; and his book makes it evident that 
he is a thorough and well-trained lawyer. 

The practical value of the work is much increased by an appendix of sixty 
pages containing a full collection of forms of leases, of express covenants, 
agreements for leases and of notices, and also a full collection of forms of 
pleadings. 

There is a carefully prepared index of ninety pages, rendering it easy to find 
even unimportant or minor topics of the general subject. That the work is ex- 
haustive in its field of Massachusetts law is attested by the fact that 1,200 and 
more cases are cited. 


LAWSON ON PRESUMPTIVE EVIDENCE. — The Law of Presumptive Evidence. Including 
Presumptions both of Law and on Fact, and the Burden of Proof both in Civil and 
Criminal Cases, reduced toRules. By JOHN D. Lawson, LL.D., Professor of Contracts 
and International Law in the University of the State of Missouri, and Author of a Simi- 
lar Work, “ The Law of Expert and Opinion Evidence.’ Second Edition: Revised and 
Enlarged. 


In his preface, the learned author pays the AMERICAN Law REVIEW the com- 
pliment of quoting from our review of his work ‘‘ Expert and Opinion Evidence,”’ 
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which appeared in 1893, the following language: ‘“‘It has the great advan- 
tage of facilitating rapid search and convenient reference, even if no higher 
merit could be ascribed to it. It has the advantage of showing us that some 
things in the law at least may be regarded as settled; that these things are 
capable of being reduced to rules, and that these rules may be printed by them- 
selves in such a way that a judge or practitioner can quickly put his finger upon 
them. It also has the advantage of cataloguing, so to speak, in brief language, 
the illustrations of the rules, showing the manner in which the rules have been 
applied by the courts in cases actually decided.’’ This work, like that, is writ- 
ten on the plan of a series of rules, fortified and made plain by illustrations 
drawn from the adjudged cases. Since the first edition appeared, these rules 
have been quoted by the judges in their opinions and have thus acquired a 
judicial sanction. The learned author has in such cases cited on the lateral 
margin the case or cases in which a particular rule had been judicially ap- 
proved. The effort of the author had been to cite all the cases which have ap- 
peared since the publication of the first edition in 1885. The number of cases 
which he cites and deals with now exceeds five thousand. Where the citations 
are numerous, they are classified according to States, and often their peculiar 
subjects are indicated by means of catch-words in bold-face type. The actual 
text is comprised in 674 large and well printed pages. The index, which em- 
braces 37 pages, appears to be well constructed, but not sufficiently full. 


INGHAM ON THE LAw OF ANIMALS, — The Law of Animals: A Treatise on Property in 
Animals, Wild and Domestic, and the Rights and Responsibilities Arising therefrom. 
By JouN H. INGHAM, of the Philadelphia Bar. 

We must confess to have acquired at first sight, a favorable impression of 
this book. In the first place, it is well printed, and its pages have a wholesome 
appearance. In the next place the writer has been so diligent as to collect 
and cite nearly six thousand cases, supporting a text of 698 pages. These 
cases seem to be well handled, their subjects well grouped, and their holding 
put together by the author in a workmanlike manner. 

The principal criticism which the book invites is that it proceeds in a neces- 
sary disregard of all legal classification. In other words, it runs into several 
other titlesof thelaw. For example, the chapter entitled ‘* Sale and Mortgage ”’ 
properly forms a branch of general law of personal property, or rather of two 
subjects in that law, the Sale of Chattels and Mortgage of Chattels. The 
chapter upon injuring and killing animals runs largely into the law of Neg- 
ligence, and so does the chapter of Injuries to Animals on Highways. The 
chapter on Theft and Removal of Animals carries us into the criminal law; 
and so does the chapter on Cruelty and Malicious Mischief to Animals; and 
so does the chapter on Game Laws. The whole title of Liabilities of 
Owners of Animals, divided into three chapters, refers itself to the law of 
Negligence. The title of Bailment and Carriage contains two chapters, one 
entitled Bailment and the other Carriers of Auimals, both of which belong to 
the titles last named, though containing much that is peculiar to animals. The 
last title in the work, Injuries to Animals by Railways belongs distinctly to 
the law of Negligence, though it has also been treated in works on the law of 
Railways. 

But, after all, refinements on the subject of legal classifications lie outside of 
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the domain of practical usefulness. The question which a practicing lawyer 
always asks himself first is where he can quickest find a group of authorities 
on the troublesome question which he has in hand. If he can find them quick- 
est in a book on Negligence, or in a book on Railways, or in a book on 
Carriers, or in a book on Sales, or in a book on Mortgages, or in a book on 
Animals, — that is the book which he will reach for first. One of the particu- 
lar things for a lawyer to know is what can be found in each volume in his 
library. If his practice has much to do with animals, from elephants to mice, 
from whales to minnows, he will be apt to find satisfaction in the possession 
of this book. But the author had to stop somewhere and outside of making a 
full statement of the rules governing property in fish, whales, and seals, he has 
drawn the line on aqueous animals; and while he has gone into the law 
relating to the carriage of animals we do not see that his ingenious diligence 
has carried so far as to toueh upon such questions as transporting from 
France to America of live frogs (crapaux), or of live snails (escargots). And 
while he quotes Latin in treating of dogs, we do not see that he quotes from 
Byron. Nor do we find in his index, which is only forty-one pages long, 
the word ‘‘ Mink,”? from which we are led to inquire why, O why, he missed 
the great New Hampshire Mink Case, which is about fifty pages long. But we 
must not forget that it is our duty to be thankful for what the book contains, 
not for what it leaves out. 


NOTES ON THE UNITED STATES REPORTS. — A Brief Chronological Digest of all Points 
Determined in the Decisions of the Supreme Court, with Notes, Showing the Influence, 
Following and Present Authority of each Case, as Disclosed by the Citations, Com- 
prising all Citing Cases in that Court, the Intermediate and Inferior Federal Courts 
and the Courts of Last Resort of all the States. By WALTER MALINS ROSE, of the 
San Francisco Bar. San Francisco: Bancroft-Whitney Compary, Law Publishers and 
Law Booksellers. 1899. 
This is a work on a new plan, and one which will prove attractive at least 
to those lawyers who know how to use law books. It consists in taking a con- 
cordance of all the citations which have been made to decisions of the Supreme 
Court of the United States, whether in Federal courts or in State courts of 
last resort, and, by means of these citations, tracing the lines of doctrine of 
each decision down to the present time. This mode of search has this peculiar 
advantage, that it takes the searcher not only to the subsequent cases, but to 
the very page where the doctrine which he is tracing has been subsequently 
enunciated. Furthermore, it take him away from the syllabus, often inaccur- 
ate, and from the dry statement of facts, to the portion of the opinion which 
consists of judicial argument. It thus brings him into a close, intellectual 
contact with the judges who have sat in subsequent cases, and who have cited 
the case where the particular line of doctrine has been started. 

The great mass of lawyers will not take readily toa book of thiskind. They 
want an author to tell them exactly what the law is on any given proposition, 
and to support his text with a citation of all the cases; and they want him 
to give them forms of procedure which they may pursue in applying the particu- 
lar doctrine; and, in general, to do all their thinking for them. But judges on 
the bench and scholarly lawyers will prize a work of this kind, and will won- 
der why some one had not thought of it before. These volumes contain 
nearly a thousand pages each of matter, set, on a good, large page, in brevier 
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type, which is used in printing this page. It thus appears that each volume 
contains a very great amount of matter, and the publishers are hence justi- 
fied in fixing the otherwise large price of $6.50, as the price of each volume. 
It furnishes a key to the decisions of the courts of the United States, which no 
other work furnishes. The use of it will greatly tend to bring the American 
bar into a better acquaintance with the jurisprudence of the Federal courts. 
It is scarcely necessary to remind any lawyer of the great utility of a book 
in which he can take up a case announcing some point of doctrine with which 
he is concerned, and trace that doctrine through subsequent decisions, both 
Federal and State, by means of lists of cases in which the decision of the 
Supreme Court of the United States, first announcing it, has been cited. The 
deficiency of works of this kind lies in the fact that there are great numbers 
of cases on questions which have been decided in the Supreme Court of the 
United States, which cannot be found by means of subsequent judicial cita- 
tions, —cases in which the judge has affirmed cr disaffirmed a particular 


principle, without referring to any decision of the Supreme Court of the United 
States relating to it. ; 


AMERICAN STATE REPORTS, VOL. 70.— The American State Reports: Containing the Cases 
of General Value and Authority Subsequent to those contained in the ‘‘ American De- 
cisions” and the “ American Reports,” decided in the Courts of Last Resort of the 
several States, selected, reported, annotated. By H. C. FREEMAN, and the associate 
editors of the “American Decisions.” Vol. LXX. San Francisco: Bancroft-Whitney 
Company, Law Publishers and Law Booksellers. 1900. pp. 1037. 

This volume contains 132 of the most important cases selected from fourteen 
States. Every case has appended, a short note, referring to cases of a similar 
nature, if any exist, found elsewhere in either the ‘‘ American Decisions,” 
‘* American Reports’ or preceding volumes of the “‘ American State Reports,”’ 
and especially to any extended note or notes in any of those series, treating 
the subject under discussion in the principal case. We find that Volume 70 
also contains extended and valuable notes treating the following subjects: 
Conditions Precedent and Subsequent — Impossibility of Performance, pp. 
829-837; Actions for the Death of a Human Being, pp. 669-687; Homesteads — 
Head of Family — Who is, pp. 107-115; Landlord and Tenant — Holding over, 
Tenant when Guilty of, pp. 530-538; Libel or Slander of a Class or Number of 
Persons, pp. 754-757; Liability as Between Different Sets of Sureties, pp. 443- 
454; The Doctrine of Ultra Vires in Relation to the Contracts of Private Cor- 
porations, pp. 15¢-180. It should be borne in mind that these notes are often 
merely supplementary to very exhaustive discussions of the subjects, to be 
found in earlier volumes of one of the sets of ‘‘ the American Series,’ as they 
are called by the publishers. 


WIGMORE’S GREENLEAF ON EVIDENCE. — A Treatise on the Law of Evidence, by SIMON 
GREENLEAF, LL.D. In Three Volumes. Vol. 1. Sixteenth Edition, Revised, Enlarged , 
and Annotated, by JOHN HENRY WIGMORE, Professor of the Law of Evidence in the Law 
School of Northwestern University. Boston: Little, Brown and Company. 1899. 

We have been delayed noticing this volume, in the hope of receiving the other 
two volumes, edited by Prof. Harriman, of the Law School of the Northwestern 
University; but those volumes have not yet reached our desk. It has been 
known to a few of the friends of Prof. Wigmore, that for six or seven years he 
has been engaged in collecting material for a treatise on the law of evidence. 
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We are sorry that he has shaken his materials to the winds by using them in 
editing the work of a previous writer, no matter how eminent. Some idea will 
be gained of the extent of the accumulations which this great work has taken 
on, when we state that the first volume alone cites about 15,000 cases. Wesay 
the first volume alone, because we assume that the table of cases here furnished 
belongs to the first volume, the other volumes not yet being out, although the 
caption is simply “‘ Table of Cases.” 

In an advertisement of this volume, the statement is made (which we can 
well credit) that the material sifted into it has increased the amount of matter 
contained in it about one-third beyond the amount contained in the next pre- 
vious edition. The additions made by Prof. Wigmore, whether in the text or in 
the notes, are indicated by square brackets, and the most superficial examina- 
tion shows that these additions have been very great, especially in the notes. 
The learned editor has wisely refrained from adding to the text, except where 
it became clearly necessary to do so. The use of rather small and crowded type 
has been resorted to, especially in the notes, to economize space, and this 
detracts somewhat from the clearness and beauty of the pages. 

Great as was the effort to economize space, 86 pages have been frittered 
away in the publication of the constitutional provisions and statutes of the 
different States and Territories relating to the competency of witnesses. Then 
the singular plan was resorted to of leaving out of its proper place in the text, 
but printing it as an appendix in type of the same size as the rest of the work, 
a mass of matter which, in the opinion of the learned editor, deals with obso- 
lete topics, such as Variance, which is not an obsolete topic, and the Dis- 
qualification of Witnesses by Reason of Interest, which is an obsolete topic; and 
matter concerning other topics which the learned editor regards as not properly 
belonging to the law of evidence, such as the Statute of Frauds, and the like. 
This matter comprises no less than 113 pages. We have looked through it and 
find that a large portion of it is not obsolete at all, though no doubt that portion 
relating to the Disqualification of Witnesses by Reason of Interest, is obso- 
lete throughout the United States. Nothing is gained in the way of economiz- 
ing space by displaciug this matter from the place where it properly belonged. 
So much of it as was not obsolete, ought not to have been wrenched from its 
proper pusition, but ought to have been left where the original author and the 
subsequent editors had placed it; whereas, such of it as was obsolete ought to 
have been “‘killed,’’ as printers say,— lifted out of the book entirely, and not 
reprinted in the form of an appendix. 

The index to this volume can be regarded as nothing more than a skeleton 
index, to serve a provisional purpose; for, copious as are the text and notes, it 
embraces less than 34 pages. At the head of each page runs the legend, ‘‘ Refer- 
ences are to sections.’? That sort of printing is totally unnecessary since the in- 
vention of printing machines which set type both in ‘* lower case ’’ and in italics. 
Where a printing machine is used, there is no question of ‘‘sorts.’’ As many 
section marks (§) as is desired, a thousand of them if necessary, can be multi- 
plied, and consequently a section mark can precede every figure in the index, 
as is shown by the index to Thompson on Corporations, in Volume 7 of that 
work, and which was set up on a printing machine. 

While Prof. Wigmore is entitled to great praise for doing so much, the read- 
ers must not fall into the error of supposing that this volume contains every- 
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thing, and the same will no doubt be true of the entire work. For instance, we 
cannot find in this index any trace of that great mass of conflicting decisions 
which relate to the presumption of right-acting on the one hand, or of contrib- 
utory negligence on the other, where a person is killed in the night time, or 
under obscure circumstances, on a railway track, by a passing train, and there 
are no eye-witnesses of the accident, or none who are willing to testify. There 
are certainly more than a hundred decisions dealing with this question; many 
of them holding that the person suing to recover damages on account of 
the death, must prove, what from the very nature of the circumstances, he can- 
not prove, that the deceased was in the exercise of due care; while others, in 
jurisdictions where the burden of proving contributory negligence is on the 
defendant, hold that the deceased is to be presumed to have been in the exercise 
of ordinary care for his own safety. 

Greenleaf on Evidence is incontestably the greatest American legal treatise 
that has ever been written. From the commercial point of view, it has, we are 
informed, outsold every other; and as lawyers buy only those books which they 
need, or think they need, this is the very highest recommendation which could 
be made as to the worth of the book. The writer of this note also hazards the 
Opinion, based upon his own examinations, that Greenleaf on Evidence has been 
cited by American judges, as authority, at least three times as against the work 
of the next highest value and importance, whatever that work may be. Prof. 
Greenleaf made some mistakes in statements of law in his text, and he made 
occasionally statements of law which were not strictly supported by the author- 
ities which he cited; but nothwithstanding these defects which have been 
remedied by subsequent editors, many of his statements of doctrine have been 
adopted by judges in the very language employed by him, and adopted so often 
that they have embodied themselves in the common law ofthiscountry. In fact, 
we believe that most of the leading principles of the law of evidence could be 
codified by taking passages from the text of Greenleaf dealing with those prin- 
ciples, which have been judicially approved in the very language employed by the 
author, in so many cases, as to put them in the category of settled rules 
of law. 

Of all the past editions of Greenleaf’s great work, the one which stood the 
highest was the 12th edition by Judge Redfield. Whether this was due to the 
fact that its intrinsic merits were greater than those of any other, or to the 
glamour which always attends a great name, we do not know. Our use of 
Judge Redfield’s edition led us to regard it with the utmost favor. But beyond 
all question, all previous editions of Volume I, including that of Redfield, are 
in the shade compared with that of Wigmore. It will stand easily the first, not 
only in regard of the amount of new matter collected and cited, but in regard of 
the thoroughness of investigation, and the originality and independence of which 
characterize the author, and which exhibit themselves everywhere in this edi- 
tion. Prof. Harriman, on whom devolves the task of editing the two succeeding 
volumes, which relate to applied evidence, so to speak, the second volume in 
civil cases, and the third in criminal cases, — will be put to his mettle by the 
work of Prof. Wigmore on the first volume. He must look to his laurels. It 
would be too much to ex, ect him to equal the work of Prof. Wigmore; if he 
approaches it, although at a considerable distance, and with steps unequal, he 
will be entitled to great praise. 
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MARTIN ON CIVIL PROCEDURE AT COMMON LAW. —Civil Procedure at Common Law, 
by ALEXANDER MARTIN, LL.D., Dean of the Department of Law in the University 
of the State of Missouri. Boston: The Boston Book Company. 1899. 

The author has for ten years instructed students of the University of 
Missouri upon the subject of-this treatise. Prior to that time he had been a 
‘member of the Supreme Court Commission of Missouri; and prior to that, one 
of the leading practitioners at the bar of St. Louis for a period of about thirty 
years. His habits of investigation were thorough; his legal arguments and 
judicial opinions conscientious and accurate; his style succinct, and destitute 
of redundancy or ornament. This book is the result of a conviction, shared 
in by many teachers of the law and by authors of works on procedure under 
the modern codes —that, in order to acquire a proper understanding of the 
codes, it is necessary to understand the system of common law and equity 
procedure which preceded the codes, and which were for the most part blended 
in the codes. 

This book contains but little more than 400 pages of good law size; and 
yet on turning them over the first impression that will be produced on the 
mind of the reader will be a sense of what he himself does not know concern- 
ing the original rules and principles of our law. Some able instructors of the 
law are of opinion that the best way to acquire an understanding of the 
ancient common law is by the study of the ancient judicial writs. On this 
conception Fitzherbert’s Natura Brevium would probably be the first text-book 
that would be put into the hands of the student. If that is a sound view, it 
must follow, for nearly equal reasons, that a study of the system of procedure 
which has preceded the modern codes and the modern practice acts furnishes 
the proper introduction to the study of these later systems. This book is be-. 
lieved to present that ancient system of procedure, so far as it was in use in 
the courts of common law, in accurate outline and with sufficient fullness for 
the purposes of the modern student. Nor will its usefulness be confined to 
mere students of the law, unless we use the word student in its larger sense 
as applicable to every worthy lawyer or judge; for none such ceases to be a 
’ student of the law while life lasts. Old lawyers and judges will open its pages 
with a mingled feeling of surprise, pleasure and disappointment. Surprise at 
the great amount of accurate learning presented in so small a compass, and with 
such clearness of statement; pleasure analogous to that with which a good 
lawyer, after many years, returns to the reading of Blackstone, or Kent, or 
Story; disappointment at the discovery that the reader knewso little, or had 
forgotten so much. 

On the title page of this work, is the statement of Lord Mansfield, that “ the 
substantial rules of pleading are founded in strong sense and the soundest and 
closest logic.”? That statement referred to the common law rules of pleading. 
Nothing comparable with that system existed in the English law, except the 
law of real property, which was often compared to mathematics. Modern 
lawyers who study those two systems, the ancient law of procedure and the 
ancient law of real property, will be amazed at the power of the human intel- 
lect; and yet, outside of the State of New York, very few lawyers who practice 
under the codes and who at the same time are acquainted with the old system, 
would wish to discard the code and return to the old system. 

Prof. Martin has put the profession under substantial obligations to him for 
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writing and publishing this book. Now if he will write a work, relatively as 
brief and accurate, on the modern codes of procedure, using this work as an 
introductory title to that, he will greatly increase that obligation. 


PARK’s INDEX TO BAR ASSOCIATIONS. — An Index to the Publications of the Various Bar 
Associations of America. Compiled by ORVILLE A. PARK, of the Macon Bar, Secretary 
of the Georgia Bar Association. Published by authority of the Executive Committee, 
Atlanta: The Franklin Printing & Publishing Co. 1899. 

This index comprises 86 pages of large, open type, and furnishes a key to 
the addresses and papers which have been delivered and read before various 
Bar Associations in the United States, since the fashion has obtained of organ. 
izing such bodies. It is possible that a few of the great libraries of the country 
have full collections of the printed reports of those bodies; hence by means of 
this index one can find anything that he may wish to consult in any of those 
volumes. It is perhaps characteristic of the law reformer that he consumes a 
good deal of his strength in wrestling with the question of ‘the laws delay; ” 
this index points out thirteen essays and addresses upon this question. 

The author of this volume delivered a very entertaining address on Bar Asso- 
ciations before the Bar Association of Georgia, at its meeting last year, review- 
ing the principal features of the Bar Associations which had met in various 
States and in various places the year before. 
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